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CURRENT EVENTS. 





Tuomas A. Henpricks, Late Vickt-PRes!- 
DENT, AS A Lawyer.—Mr. Hendricks be- 
longed to a elass of lawyers found only 
in this country. In England, when lead- 
ing lawyers go into politics and obtain suc- 
cess and promotion, they abandon the prac- 
tice of their profession. The regular line 
of promotion of lawyers from a seat in the 
House of Commons is to the English Bench, 
which position is both honorable and _ lucra- 
tive. The general rule there is, that a lawyer, 
once obtaining success in politics, quits the 
practice of the law and never returns. 

For reasons too obvious for enumeration 
here, it is different in the United States. And 
so it turns out that, ever since the organiza- 
tion of the government, a large number of 
prominent lawyers have sought and obtained 
success in politics, and in official positions, 
both underjthe general and State governments, 
and a large number of the members of the 
profession are found in both houses of Con- 
gress, and occupying other high positions in 
the Federal government, as well as the higher 
positions under the State governments. But 
the peculiarity is that, while this is true, a 
very large proportion of these leaders of the 
bar have retained their connection with the 
active practice of the law, throughout their 
whole public career, and down to the end of 
their lives; thus combining the characters of 
politician, statesman and practicing lawyer. 
As illustrious instances of this class, in differ- 
ent periods, we might enumerate Clay, Web- 
ster and Calhoun, in the earlier history, fol- 
lowed by Seward, Benjamin, Chase, Reyerdy 
Johnson, and Jere Black later, and Senators 
Edmunds and Evarts, and a host of others 
still on the stage. Mr. Hendricks was a con- 
spicuous instance of this combination of 
statesman, politician and lawyer. 

In estimating the late vice-president, pos- 
sessing, as he did, this three-fold character, 
this sketch will be confined to his character 
and accomplishments as a lawyer only. 


The law was his first love, and his devotion 
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to the profession, and his delight in its prac- 
tice, never flagged. Indeed, it may be ques- 
tioned whether he was not at his best in the 
discharge of the duties of his chosen profes- 
sion; for, when he was temporarily deflected 
from the line of his practice, by official dut- 
ies, he was often heard to express himself 
that the practice of the law was the most de- 
lightful employment of his life. 

Mr. Hendricks was a master in a court 
trial. He did not impress the court, jury or 
spectators, by any brilliant demonstration, 
either to influence the jury, or to make pop- 
ularity outside the bar; but, by his quiet dig- 
nity and self-possession, which was the evi- 
dence of thorough preparation, he manifested 
his commanding ability. He was always cool, 
clear-headed and self-possessed, and, while 
simple in his manners, was adroit in taking 
the advantages which arise, without previous 
warning, in a trial. 

Mr. Hendrick’s court deportment,-in the 
conduct of a trial, was an admirable model. 
Hefwas, in his manner to other counsel en- 
gaged in the trial, whether ally or adversary, 
to the court, to the witnesses, and to the 
jury, courteous and affable. At the same 
time, he was dignified and courtly, and, with. 
a strong will, he resolutely maintained the 
right of his cause to the end. He possessed 
the rare faculty of using the severest tests of 
cross-examination of his adversary’s witness, 
and treating him, all the while, asa gentle- 
man. He maintained, in his demeanor, in 
very eveuly balanced proportions, the suavi- 
ter in modo and the fortiter in re. 

But in the argument of the case, involving 
mixed questions of law and fact, before the 
court and jury, Mr. Hendricks’ ability shone 
most conspicuously ; not in brilliancy, as that 
term is generally understood, but in great 
forensic power. He possessed a thorough 
legal training, with an attractive and elegant 
diction, consisting in the use of well selected, 
simple, and yet forcible words, which, though 
pleasing to the most cultivated, were under- 
stood by the most simple-minded juror; and, 
if we add to all these, his flowing, easy Style, 
his musical voice, his natural gestures, his 
power of illustration and argumentation, 
and his persuasive manner, besides a great 
amount of personal magnetism, we have an 


advocate, who, if not peerless, was the peer 
of the foremost lawyers of the country. 
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But Mr. Hendricks was an able and accom. 
plished lawyer, in what is regarded a higher 
realm of alawyer’s duties, that is, in the 
comprehension and discussion of legal prin- 
ciples, and their application to cases in the 
courts of last resort, both State and National, 
where questions of pure law only are, in the 
main, the subject of examination, discussion 
and determination. 

It is regarded as highly figurative when it 
is said that men are born lawyers, though, 
in a certain sense, it is true. The mental 
<apacity and adaptation which enables a man 
to acquire and thoroughly comprehend ele- 
mentary legal principles, and readily ap- 
ply them to the ever varying conditions to 
which their application becomes necessary, 
in the practice of the profession, even under 
the best training, is possessed by the few; 
and so marked is the absence of this high 
mental quality, even in very bright and other- 
wise able men, found in the profession, that 
the conclusion seems inevitable that this sub- 
tle mental quality is a gift of nature. 

The subject of this sketch possessed this 
mental quality in a high degree, and, with his 
thorough legal training, was a profound, as 
well as an astute, technical lawyer. And his 
experience in public life had the effect upon 
him which usually follows public life, with a 
lawyer, to counteract the narrowing tendency 
of technical law, as it is found to affect the 
mere lawyer, and, to some extent, in later 
years, atoned for his frequently long absence 
from law books, which are the ever-present 
companions of great lawyers. 

It is almost superfluous to add that, pos- 
sessing the qualities already enumerated, Mr. 
Hendricks occupied a high rank, and desery- 
edly enjoyed great popularity in this loftier 
realm of professional duty. And it would 
not be too great a compliment to say that his 
forensic ability, in the presentation of cases, 
in the courts of last resort, State and Federal, 
and, especially, in the Supreme Court at 
Washington, where he often appeared, was 
of the highest order, and that his standing 
and poptilarity with the judges and the bar 
of that court gave him high rank among lead- 
ing American lawyers. (lis powers of advo- 
cacy, as exhibited in an argument in the Su- 
preme court of the United States, which 
is an excellent test of ability, were able, 
and generally crowned with success. His 





excellent elocution, his stately personal 
presence, his calm and persuasive manner, 
his power of argumentation and _ illustration, 
and his familiarity with the elementary prin- 
ciples of the law, and the decided cases, en- 
titled him to the high reputation which he 
justly enjoyed. 

When we add to this ability, that which he 
carried with him, in all his relations with the 
courts and the bar, and parties .interested in 
the court proceedings, the character of an 
elegant, Christian gentleman, of unsullied 
fidelity and purity, we present a lawyer and 
a man of whose reputation and character the 
bar of his State and the whole nation may 
well be proud. Asa IGLenart. 

Evansville, Ind. 





Mr. Justice BaGGaLty anp Lorp Justice 
Lorrs.—Mr. Justice Baggallay recently re- 
tired from the bench of the English Supreme 
Court of Judicature in which he sat as presi- 
dent of Court of Appeal Number Two. He 
is succeeded by Sir Charles Lopes, who has 
been promoted from a Justice of the High 
Court to the office of Lord Justice of Appeal. 
The retiring justice is very warmly spoken of 
by the English legal press, and his successor 
receives a pleasant greeting, though they do 
not anticipate that he will add much strength 
to the appellate bench. 





PennsYLvANtA County Court Reports.— 
This is the name of a new serial published in 
Philadelphia by the old and well known law- 
book firm of T. & W. J. Johnson & Co. It 
is very well printed on good firm paper, and 
the reporting seems to be well done. Such a 
publication can, of course, have only a local 
value; but its local value will be very con- 
siderable, not because the decisions are in a 
proper sense authority for the decision of 
other causes, but because the publication of 
the reports of nisi privs courts will tend to 
make the judges of those courts more careful 
and thereby improve the administration of 
justice at its fountain, where it should be im- 
proved. 














vi 
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THe SHORTEST AND THE SLOwest.—John 
M. Shirley, of Andover, N. H., writes as 
follows to the Chicago Legal News: ‘‘I send 
you by this mail the last seven signatures of 
the star volume, which we suppose will be 
volume sixty-three. If there is any gap, 
please let me know and I will endeavor to fill 
it. Probably the compositors will be out of 
matter for this volume in three weeks. No- 
thing has been printed for months on volume 
sixty-one because consecutive matter is not 
in the hands of the reporter. Not a 
‘stick-full’ has yet been set on volume sixty- 
two. Heaven only knows when we shall get 
volume sixty-one or volume sixty-two. Vol- 
ume sixty probably covered less than half of 
the matter of the June term, 1881.’’ Com- 
menting on the above the Legal News says: 
‘It would seem from the foregoing letter of 
Mr. Shirley, that the members of the bar of 
that State have the patience of Job or they 
would never tolerate a court that did not have 
its opinions published sooner. Fifteen years 
ago the opinions of the Supreme Court of 
New Hampshire were the longest in the world. 
Now they are the shortest and remain unpub- 
lished the longest. What is the matter with 
that court?’? We can answer the query of 
the Legal News by saying, as we said with 
reference to De'aware retaining the whipping- 
post and Maryland clinging with a death grip 
to distress for rent,—it is an illustration of 
the American rule that small bodies move 
slowly. 





Tse CommerciAL ARBITRATOR ABROAD.— 
The Commercial Arbitrator is abroad, not 
only in the United States, but in England, 
and is making havoc with legal business. 
The people are tired of the slow process of 
the ordinary courts of justice. They are en- 
tirely out of keeping with the rapid move- 
ments of a fast commercial age ; the result is 
that merchants in large commercial centers 
have established their own private courts of 
arbitration, where arude but speedy justice 
is enforced, which, on the whole, is probably 
as near right as the justice which is enforced 
in the judicial tribunals. Certainly, if we 
may judge by our home experience, an arbi- 
tration committee of a merchant’s exchange, 
dealing with business matters with which its 





members are familiar, are more apt to arrive at 
practical justice than a common jury which 
generally means an ignorant jury. The Solici- 
tor’s Journal, referring to the observations of 
Mr.Grayhill in an address before the Liverpool 
Incorporated Law Society, says: ‘‘Is it or is 
it not the fact that the historian of the nine- 
teenth century will have to record that there 
isan unwigged and unrobed judge, sitting 
somewhere in Mincing-lane, to whose arbitra- 
ment the keen mercantile men of the greatest 
city in the world commit, with the utmost 
confidence, their disputes, in despair at the 
slow process provided by the State?’ 


— > ———— 


A BiatuerskitTe.—In one of his harangues, 
Sam Jones, the revivalist,had the beastly in- 
decency to refer to the Governor of Missouri 
as ‘‘an old swill tub’? and to our Supreme 
Court judges as ‘‘two or three old mask 
tubs.”’ Some public indignation was natur- 
ally excited, and a few inconsiderate people 
talked of holding an indignation meeting, but 
on further reflection it was considered not 
worth while to pay any attention to the ravy- 
ings of a person of that class. Our governor 
is a gentleman, sober and well-behaved; so 
are the judges of our Supreme Court. If 
Sam Jones will attend to his clerical functions 
in the same decent and becoming manner in 
which those gentlemen attend to their official 
functions, he will deserve a larger measure of 
public respect than he now receives. 








NOTES OF RECENT DECISIONS. 





Witt. [Sreciric Bequest. —INTERPRETA- 
TION. |—WuetHer Construep TO REFER TO 
PROPERTY EXISTING AT THE ‘TIME OF THE 
MakInG OF WILL OR AT THE TIME OF THE 
Testator’s Deatu.—In the interpretation of 
wills it is frequently a question of much dif- 
ficulty whether the testator intended, in mak- 
ing the bequests of specific property, to de- 
signate property of the kind owned by him 
at the time of the making of the will, or such 
property of the kind as might be owned by 
him at the time of his death. In the Appeal 
of the Fidelity Insurance Co.,' in the Supreme: 


11 Centr. Repr., 61. 
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Court of Pennsylvania, the question arose in 
this way: An owner of eighty-one shares in 
a trust company executed a will which be- 
queathed ‘‘The eighty-one shares now stand- 
ing in my name,”’ etc., to the Fidelity Insur- 
ance Company, in trust, etc. Afterwards, 
on the trust company’s doubling its capital 
and the par value of its shares, the testatrix 
surrendered the eighty-one shares and re- 
ceived instead forty and one-half shares of 
the new issue; later, she acquired forty and 
one-half more shares, making her interest 
eighty-one shares again ; she afterwards died, 
without having made any change in the will. 
The Supreme Court of Pennsylvania held 
that the insurance company took under the 
will only the forty and one-half shares, re- 
ceived on surrender of the original eighty- 
one, and that the other parcel went to the re- 
siduary legatee. The opinion of the court, 
written by Mr. Justice Clark, contains an in- 
structive discussion of the ‘question in the 
light of the adjudged cases, in the course of 
which he says: ‘‘The rule as to wills of per- 
sonalty at the common law before the passage 
of the Wills Act, was generally expressed in 
language not greatly different.from that used 
in the statute, but the effect of the statute, 
as to personal bequests, under the construc- 
tion subsequently put upon it by the courts 
was to require a clearer proof, and the use of 
more decided terms in the will to establish a 
contrary intention. Thus where, before the 
statute, the testator had bequeathed the whole 
of some one genus of his property by the de- 
scription of all his property of a particular 
kind, as, ‘all debts due to me on bond,’ or 
‘all my stock,’ or ‘my share,’ the courts had 
determined that he intended only so much as 
he had at the date of his will ;? but, after 
the passage of the Wills Act, it was held, in 
Goodlad v. Burnett,’ that the effect of that 
enactment was to require some plainer indi- 
cation of contrary intention; and, therefore, 
that where a testatrix’ in 1850 bequeathed 
‘my new three and a quarter per cent. annu- 
ities,’ the bequest comprised all at her death. 
So Vice Chancellor Stewart, in Langdale v. 
Briggs,* where the words designating the be- 
quest were, ‘The estates of which I am 


2 Douglass v. Douglass, Kay, 404. 
31 Kay & J., 341. 
43Sm. &G., 246. 





seized,’ said: ‘The words, no doubt, in the 
ordinary sense, being wholly in the present 
tense, refer to the date at which they are used. 
But it is because the language of wills is so 
much in the present tense, and used as speak- 
ing at the time of the date and making of the 
will, that the Act of Parliament has enlarged 
their interpretation beyond the present tense, 
and has declared that the will is to speak as if 
executed immediately before the testator’s 
death. Evenif the testator had said ‘I de- 
vise the lands of which I am now seized,’ I 
can find nothing in the context showing an 
intention contrary to the rule of § 24 of the 
Act.’ Referring to the several cases cited by 
the appellants in support of their contention 
here, we find that the language by which the 
bequests, in each case, are designated is of a 
generic character ; that is to say, the bequests 
are of that which may be increased or dimin- 
ished in the lifetime of the testator. In Hep- 
burn v. Skirving,® the bequests were of ‘all 
the shares which I now possess in the G. 
Bank,’ of ‘the shares I am possessed of in 
the A. Bank,’ and of ‘the money I possess 
in the company’s fund.’ Afterwards the tes- 
tator’s property of these kinds was much in- 
creased, and although the words employed 
were in the present tense, qualified even by 
the adverb ‘now,’ the will was construed as 
having reference to the testator’s death, when 
the instrument first became operative. In 
Langdale v. Briggs,® the bequests were of 
‘the estates of which I am seized;’ in Lil- 
ford v. Keck,’ ‘all lands of or to which Iam 
seized or entitled in fee simple ;’ in Trinder 
v. Trinder,® ‘my shares in the Great Western 
Railway; in Wagstaff v. Wagstaff,’ ‘all my 
ready money, bank and other shares, and any 
other property, that may now possess;’ in 
York v. Brown, cited in Everett v. Everett,!° 
‘all his messuages, farms, lands and heredit- 
aments situate in the parish of Great Bowden,’ 
in Bothamley v. Sherson," ‘all my stock in 
the Midland Railroad Company ;’ in Everett 
v. Everett,” a release of all claims in respect 
of certain advances made and of ‘all other 


54 Jur. (N. S.), 651. 

6 Supra. 

7 30 Beav., 300. 

8 L. R., 1 Eq. 695. 

9 L. R., 8 Eq. 229. 

0 Infra, L. R. 7 Ch. 431. 
UL. R., 20 Eq. 304. 

3 L. R., 7 Ch. 428. 
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money due from him;’ in Russell vy. Chell,” 
‘ali his share and interest in a certain part- 
nership business, and of and in the real and 
personal estate employed or invested therein, 
and of and in the partnership debts, securi- 
ties, and moneys to which he might be enti- 
tled, at his decease;’ in Re Ord," ‘all his 
leaseholds situate,’ etc. The several be- 
quests in all these cases have, upon the same 
general ground already stated, under the 
Wills Act, been construed to have reference 
to the death of the testators. Other cases 
are cited, not strictly applicable to the ques- 
tion under consideration; in some of them 
the qualifying word ‘now’ serves merely as a 
description of the subject-matter of a be- 
quest, as Re Midland Railway,” and in some 
the subsequently acquired estate, was an out- 
standing or reversionary interest, or a renew- 
al of a leasehold, in the property comprised 
in a devise. To all cases of this character, 
this construction of the Act has without 
doubt been uniformly apptied; indeed it 
would appear that they were in the contem- 
plation of the law-making power when the 
Wills Act was passed. ‘The applicability of 
the new enactment, to the case of a renewed 
lease,’ says Mr. Jarman," ‘cannot be ques- 
tioned ; and its application has been extended 
to ‘cases where, after making his will dispos- 
ing of the demised property, the lessee has 
bought the reversion in fee; the newly ac- 
quired interest passes by the will, notwith- 
standing a reference (commonly found in such 
cases) to the term for which the property is 
at the time held, this being considered only a 
mode of describing the property, and not as 
equivalent to saying: ‘I give my present in- 
terest and nothing else.’ The same principle 
has been applied to a devise of land. Thus 
in Strevens v. Bayley,'* where the testatrix 
devised to the plaintiff ‘the lands of Curra- 
more,’ and devised all the residue of her real 
estate to the defendant. The town land of 
Curramore had originally been held in undi- 
vided moieties, and there had been a partition 


13 L. R., 19 Ch. 432. 

4 L. R., 12 Ch. 22. 

$4 Beav., 525. 

16 As in Saxton vy. Saxton, L. R. 138 ch. 359; Miles v. 
Miles, L. R. 1 Eq. 462; Castle v. Fox, L. R. 11 Eq. 542; 
Garrison vy. Garrison, 5 Dutch, 154, and Struthers v. 
Struthers, 5 W. R. 809. 

17 In his Treatise on Wills, p. 606. 

18 8 Ir. L., R. N.S. 410. 





under which the testatrix was, at the date of 
her will, entitled to one portion in severalty ; 
and after the date of her will, she purchased 
the other portion. It was held that the whole 
town land passed to the plaintiff. Monahan, 
C. J., who delivered the judgment of the 
court, considered that the description com- 
prised the whole town land and, consequently, 
included all in the town land of which the tes- 
tatrix was seized at her death. But the be- 
quest in the will of Julianna B. Carman is 
not of the whole of any class of her prop- 
erty, not a specific gift of an undefined 
amount, as of ‘all my shares in the Provident 
Life,’ etc. ; it is of ‘eighty-one shares,’ now 
standing in my name on the books of the com- 
pany.’ The words employed are used in no 
merely generic sense ; the property is particu- 
larly specified by number and name. She 
had, at the time of the making of her will, 
just that particular number of shares, and 
when she speaks of them as she did, she 
manifestly refers to an actually existing state 
of things; her language, therefore, must be 
taken as referential to the time of the writing 
of her will. The adverb ‘now,’ if used in 
a bequest of ‘all her shares,’ or ‘her shares 
standing,’ etc., under the authority of the 
cases cited, would not perhaps have been 
sufficient to establish any ‘contrary inten- 
tion,’ as, in that connection, it would with 
equal propriety be referable to the date of 
the will or of the testatrix’s decease. But 
when the bequest is of a certain number of 
actually existing shares, ‘now standing on 
the books of the company,’ we may readily 
conclude that the testatrix intended to limit 
the bequest to the identical shares she then 
had; if she so intended, then nothing else 
was given; if she referred to an existing 
state of things she certainly did not give the 
forty shares not then owned by her. It is 
true, that the eighty-one shares were after- 
wards changed to forty and one-half shares, 
but the question is not one of identity in 
number, but of the identity of the subject of. 
the gift. The case of Cole v. Scott,’ has 
been greatly relied on. In that case the gift, 
it is true, was of ‘all the estates of which I 
I am now seised and possessed;’’ but the 
testator’s meaning of the word ‘now’ was 
there ascertained from the use of the same 


191 Macn. & G.|418. 
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word in other parts of the will; the context 
clearly showing that the testator alluded to 
the time of the making of his will.’’ Al- 
though he regarded the question as very 
clear and free from doubt, two members of 
the court, Mr. Justice Mercur and Mr. Jus- 
tice Gordon dissented. 





Contract [ConsmerATIoN.] AGREEMENT 
TO Cease ANNoYANCE—A Goop ConsIDERA- 
TION.—The case of Sharon v. Sharon, decid- 
ed by the Supreme Court of California on 
Nov. 10, 1885,” holds, in the state of the 
pleadings, this naked proposition: that a 
contract by which one agrees to pay money 
to another in consideration of a promise by 
the other to make no further demand upon 
him, and not to further annoy him in any 
manner, is a good consideration. We do not 
believe that the decision is good law. If it 
is good law, a promise to any blackmailer to 
comply with his demands, made with the view 
of getting rid of him until the person who is 
suffering the prosecution can get the black- 
mailer into the clutches of the law, is a good 
promise. The California court professed to 
exclude from view the real consideration in 
the case because it was not pleaded, and yet 
in reaching their conclusion they manifestly 
had that consideration alone in view. It is 
sad to think that a good many legal judg- 
ments are arrived at by a similar process. 
The real reason is to be read between the 
jines, so to speak. 





Trape-Mark [[xsunction] ‘‘Sweet Ger- 
MAN CHOCOLATE”? ENJOINED AS AN INFRINGE- 
MENT OF ‘“‘GERMAN SWEET CHOCOLATE.”’ 
There is no kind of larceny more sneaking, 
snake-like and despisable, than the attempt of 
one merchant to steal another’s trade by the 
imitation of a trade-mark, trade-name or de- 
vise, in connection with which his trade of the 
former has been built up, and by which his bus- 
iness or goods are advertised. Equity gives re- 
lief in these cases on the theory of protecting 
property ; but the criminal law ought also to in- 
terfere, and one who is guilty of this species 
of larceny ought to be visited with a good 


#8 Pac. Rep. 614. 





term in the penitentiary. The ground on 
which equity gives relief, as stated by the 
Supreme Court of the United States,” is 
this: ‘‘That one man is not allowed to offer 
his goods for sale, representing them to be 
the manufacture of another trader in the 
same commodity. Suppose the latter has ob- 
tained celebrity in his manufacture, he is en- 
titled to all the advantages of that celebrity, 
whether resulting from the greater demand 
for his goods or from the higher price the 
public are willing to give for the article rather 
than for the goods of the other manufacturer, 
whose reputation is not so high as a manufac- 
turer. Where, therefore, a party has been 
in the habit of stamping his goods with a 
particular mark or brand, so that the pur- 
chasers of his goods, having that mark or 
brand, know them to be of his manufacture, 
no other manufacturer has a right to adopt 
the same stamp; because, by doing so, he 
would be substantially representing the goods 
to be the manufacture of the person who first 
adopted the stamp, and so would, or might 
be, depriving him of the profit he might make 
by the sale of goods which the purchaser in- 
tended to buy.’”’ In Pierce v. Guittard,” the 
plaintiff’s goods were known as ‘‘German 
Sweet Chocolate,’’ and the defendant’s imi- 
tation was called ‘‘Sweet German Chocolate.”’ 
The Supreme Court of California had no dif- 
ficulty in enjoining the defendant from using 
this name, and refused to consider whether 
the words and devices constituted a trade 
mark, and as such, the exclusive property of 
the plaintiff, ‘‘for the reason that it is a fraud 
on a person who has established a business 
for his goods and carries it on under a given 
name or with a particular mark, for some 
other person to assume the same name or 
mark, or the same with a slight alteration, in 
such a way as to induce persons to deal with 
him in the belief that they are dealing 
with the person who has’ given 
a reputation to the name or mark.’’ 
This position is unquestionably well taken,” 
the rule being that, while geographic and 
generic terms cannot be exclusively appro- 
priated as a trade-mark, yet they will be en- 
titled to protection when so used in connec- 


21 McLean v. Fleming, 96 U. S. 251. 
28 Pac. Rep. 645. 
3 Lee v. Haley, L. R. 5 ch. 155, 
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tion with other symbols and devices, against 
one who uses the same terms in connection 
with the same devices and similar symbols, 
and with intent to deccive.™ It is a great mis- 
take to suppose that the mere fact that a man 
uses a geographical name to designate his 
business or his goods, will justify another 
man in a fraudulent imitation of it. The 
geographical name may be what is sometimes 
termed a mere fancy name. ‘Thus, if a bar- 
ber were to start a shop in Montreal, called 
the ‘‘Chimbarazo Barber Shop,’’ it would be 
absurd to refuse him protection against an- 
other barber who might set up a similar sign 
in front of his shop in the same city intend 
ing to deceive the public. This question was 
carefully gone over by Judge Lewis in a re- 
cent case in the St. Louis Court of Appeals,” 
and, it appearing that the plaintiff had built 
up an extensive trade as a dentist under the 
name of the ‘‘New York Dental Rooms,’’ the 
court sustained an injunction restraining a 
rival dentist from advertizing his business in 
the same city undera similar name. Still 
more recently, the same court, at the suit of 
the same plaintiff, sustained an injunction 
against another rival dentist who had started 
an establishment near that of the plaintiff 
under the name of the ‘‘Newark Dental 
Rooms,’’ restraining him from using the 
word ‘‘Newark’’ in connection with the busi- 
ness of dentistry in St. Louis; it appearing 
that the defendant had resorted to this de- 
vice with the intention of deceiving the pub- 
lic and attracting a portion of the plaintiff’s 
trade.” 


24 Briminger v. Waattles, 28 How. Pr. 206; Newman 
v. Alvord, 49 Barb. 588; Lead Co. v. Massury, 25 Barb, 
416; Coffin v. Brunton, 4 McLean, 516; Knott v. Mor- 
gan, 2 Keen, 213; McAndrew vy. Bassett, 10 Jur. (N. 
8.) 550; Lea v. Wolf, 1 N. Y. Superior, 626. 

% Sanford v. Utt, 16 Mo. App. 

% Sanford v. Jacobs, No. 3388, St. Louis Court of Ap- 
peals. 








SITUS OF PERSONAL PROPERTY FOR 
TAXATION. 





1. Corporeal Personal Property.—While it 
is true that corporeal or targible personal 
property, such as _ horses, cattle, goods, e’c., 
have not a fixed or permanent situs, like real 
estate, yet in the very nature of things such 
property must occupy space and have an ac- 





tual situs so long as it exists. When its situs: 
coincides with the owner’s domicile it is sub- 
ject to taxation there, unless exempt by the 
law of that locality. And it may be stated 
as a general rule that tangible property is 
subject to taxation at its situs, although its 
owner may reside in another State or munici- 
pality.| Whisky owned by non-residents is 
taxable ina State where it is*warehoused.? 
Property sold to a non-resident, who proposes 
to move it out of the State as soon as navi- 
gation opens, is not exempt until its removal is 
actually begun.* Grain, bought by an agent 
for non-residents and stored in the agents’ mill 
subject to the orders of the owners, is taxable 
where stored. Property sent to agents in 
another State for sale, not merely for storage 
or forwarding, is taxable in such State.® The 
fact that the owners were closing up their 
business preparatory to leaving the State will 
not render their property exempt. But 
property temporarily in a State or city, and 
which has not become a part of the wealth 
of the State or city, is not taxable in such 
State or city.” And a State cannot tax tan- 
gible personal property beyond its limits.* 

To the rule that tangible personal property 
may be taxed by any State or municipality 
in which it may be situated there are a few 
exceptions to be noted. 

I. Imports cnd Exports.—The Constitu- 
tion of the United States prohibits the States 
from imposing duties on imports and exports. 
Hence so long as imported goods remain in the 
hands of the importer, in the original pack- 
ages, they are exempt from State and munic- 
ipal taxation.’ If the original package be 
broken by the importer for use, or for the 
purpose of exposing the goods to sale, it 


1 Curtis v. Ward 58 Mo. 295; St. Louis v. Wiggins 
Ferry Co., 40 Mo. 580; Leonard v. New Bedford, 16 
Gray 292; Rieman v. Shepard, 27 Ind. 288; See Wil- 
liams v. Wayne ete., 78 N. Y. 561; Pacific R. R. Co., v. 
Cass Co., 53 Mo. 17. 

2 Commonwealth vy. Gaines, 80 Ky. 489; Dunleith v. 
Reynolds, 53 Ill. 45. 

3 Carrier v. Gordon, 21 O. St. 605. 

4 Walton v. Westwood, 73 Ill. 125. 

5 McCormick vy. Fitch, 14 Minn. 252; Desmond v- 
Matthias Port, 48 Me. 478. 

6 McCutcheon v. Rice Co., 2 MeCrary 337. 

7 Sangammon ete. v. County, 14 Ill. 168; See Taze- 
well Co. v. Davenport, 40 Ill. 197; Parker Mills v. 
Com’rs., 23 N. Y. 242; State v. Hodges, 14 Rich. 256. 

8 State v. Rahway, 24 N. J. L. 56; Colbert v. Leake, 
60 Miss. 142; Hoyt v. Com’rs 23 N. Y. 224. 

® Low v. Austin, 13 Wall. 29; Brown v. Maryland, 12 
Wheat. 419; State v. Kennedy, 19 La. Ann. 397. 
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loses its character as an import and is no 
longer exempt. So if the goods go into the 
hands of a purchaser, although in the orig- 
inal package, they are no longer exempt.” 

Logs belonging to persons engaged in ex- 
porting timber, which are in a port awaiting 
shipment and which were subsequently ex- 
ported, are not subject to taxation in such 
port, although they were not on shipboard at 
the time of their assessment." But capital 
used by an exporter of cotton in conducting 
his business as exporter is not exempt from 
State or municipal taxation, unless at the 
date of the assessment it was invested in 
cotton intended for export.” 

II. Goods in Transit.—Goods in transit to 
a market constitute another exception to the 
tule that tangible property is subject to tax- 
ation at its actual situs, without regard to the 
owner’s residence. Such goods cannot be 
taxed in a State or municipality through 
which they may pass in reaching market.” 
Until such property is in such condition as to 
make it a part of the wealth of the commun- 
ity, it is not subject to taxation there. Coal 
sent by a Pennsylvanian into New Jersey, 
there tb be assorted and then carried on to 
its market in another State, is not taxable in 
New Jersey.“ Grain, bought of various 
persons, which was taken to a railway station 
for shipment and there temporarily stored, 
awaiting transportation, must be deemed to 
be in transit and exempt from taxation at 
such station."° But although goods may be 
bought by a non-resident, with intent to re- 
move them from the State, they are not ex- 
empt until their removal is actually begun.” 
Goods shipped from another State which have 
reached their market, and are there awaiting 
a purchaser, are not exempt.'® 

Ill. Boats and Vessels.—Vessels constitute 
a peculiar class of tangible, personal prop- 


10 Waring v. Mayer, 8 Wall. 40. 

ll Clark, v. Clark, 3 Woods 408; Blount v. Monroe, 
60 Ga. 61. 

2 People v. Com’rs, 104 U. 8. 466. s.c. 17 N. Y. Sup. 
Ct. 255; Jackson v. State, 15 Ohio 652; See Erie ete. v. 
Erie etc., 87 Pa. St. 434. 

18 State Freight Tax, 15 Wall. 232; Conley v. Chedic, 
7 Nev. 336; Sangamon ete. y. County, 14 Ill. 163. 

14 State v. Carrigan, 39 N. J. L. 35. 

15 State v. Eagle, 34 N. J. L. 425. 

16 Ogilvie v. Crawford Co., 2 MeCrary 148. 

7 Carrier v. Gordon, 21 O. St. 605; Walton v. West- 
wood, 73 Ill. 125. 

18 Brown v. Houston, 39 Am. R. 284, (33 La. Ann. 
543;) See McCormick v. Fitch, 14 Minn. 252. 





erty. Under the laws of the United States, 
their owners are required to register them, 
and after registration they are deemed to have 
their situs at the port where registered, al- 
though they may be engaged in business else- 
where. At the port where registered — 
called the home port—they are subject to 
taxation the same as other personalty.” They 
are not subject to taxation at another port, 
or in another State, because they may land 
there for the purpose of receiving or dis- 
charging passengers and cargo.” But a ves- 
sel engaged in trade on waters belonging 
wholly to one State may be taxed there, al- 
though the owner and home port is in another 
State. So where the owner resided in 
another township in the same county in which 
the homeport was located, the vessel was held 
subject to taxation in the township where the 
owner resided.” 

2. Incorporeal or Intangible Personalty.— 
Corporeal property necessarily occupies local 
space. So does the paper or instrument upon 
which a note, bond, bill or mortgage is writ- 
ten. So far as such paper has intrinsic value 
it is tangible or corporeal property. But the 
instrument, considered as a means of show- 
ing what has been agreed upon between the 
parties to it, is not property at all, but mere- 
ly evidence of the obligation therein contained. 
Accidental destruction of the instrument dves 
not discharge the debt or destroy the obliga- 
tion which it represents. The obligation to 
pay or deliver, and the correlative right to 
receive, constitute the debt or obligation. It 
is intangible property, does not occupy space, 
can have no actual situs. Such property is 
generally recognized as a proper subject of 
taxation. The difficulty has been to deter- 
mine where it should be taxed—whether at 
the residence of the creditor, or that of the 
debtor, or at the place where the instrument, 


19 Transportation Co. v. Wheeling, 99 U. S. 273; Wig- 
gins Ferry Co. y. East St. Louis, 107 U.S 365; People 
v. P. M. 8. S. Co., 64 N. Y. 541; St. Joseph v. Saville, 
39 Mo. 460; Gunther vy. Baltimore, 455 Md. 457; But see, 
Hoop v. Baltimore 12 Md. 464. 

2 Hays v. Pacific etc., 17 How. 596; St. Louis v. Fer- 
ry Co., 11 Wall. 423; Morgan v. Parham, 16 Wall. 471; 
Mobile v. Baldwin, 57 Ala. 61; New Albany v. Meekin, 
3 Ind. 481. 

21 Winturn v. Hays, 2 Cal. 590; See Pomeroy Salt Co. 
v. Davis, 48 N. Y. 555. 

2 Pelton v. N. T. Co., 37 O.St. 450; But see Wilkey v. 
Pekin, 19 Ill. 160. 

23 Kirtland v. Hotchkiss, 19 Am. R. 546 (42 Conn. 
426;) 1 Schouler on Pers. Prop. 56 et seq. 
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representing the debt, may be at the date of 
the assessment. As in determining the ques- 
tion distinctions have been drawn from the 
character of the instrument representing the 
credit it will be necessary to treat the various 
classes separately. 

I. Stateand Municipal Bonds.—W hile some 
of the earlier cases were disposed to treat 
negotiable bonds as corporeal property, the 
later ones recognize them as choses in action, 
or intangible, personal property.** As a gen- 
eral rule, intangible property is presumed to 
have its situs, for the purposes of taxation, at 
the domicil of the owner. Thus, bonds of 
one State, owned bya resident of another, 
are liable to taxation in the latter, although 
declared to be exempt from taxation by the 
laws of the State which issued them.* But 
bonds sent into another State for safe-keep- 
ing and not for the purpose of evading taxa- 
tion are not taxable at the owner’s domicil.* 
Unless there is some contract specially ex- 
empting them a State may tax its own bonds, 
provided the bonds are in the State.” So 
bonds of a State left with an officer of the 
State, as required by its insurance laws, are 
taxable in the State, although they are owned 
by a nonresident.” Where the ordinances of 
a city exempted its bonds from taxation, they 
may be made liable to city taxation by a 
State statute.” <A city cannot tax its bonds 
when they belong toa nonresident and are 
kept outside the city. A statute authoriz- 
ing a tax ‘‘upon the taxable property of the 
State’’ will not be construed to authorize a 
tax on bonds of the State..* 

II. Credits.—Credits, consisting of notes, 
bonds, accounts, etc., are intangible proper- 
ty. They are proper subjects of taxation ; ” 
although in California it seems to have been 


241 Schouler on P. P. 93. 

2% Appeal Tax Ct. v. Patterson, 50 Md. 354; People v. 
N. Y. Tax Com’rs, 76 N. Y. 64. 

2% State v. Howard Co. Ct., 69 Mo. 454; Valle v, 
Zeigler, 20 Cent. L. J. 271; See Poppleton v. Yambhil, 
Co., 8 Or. 337. 

27 Champaign Co. Bk. v. Smith, 7 O. St. 42. 

28 People v. Home, Ins. Co., 29 Cal. 533. 

2 Adams v. Nashville, 95 U. 8.19; See State v. Wood- 
ruff, 37 N. J. L. 139. 

30 Murray v. Charleston, 96 U. S. 462; See Deviguier 
v. New Orleans, 16 Fed. Rep. 11; U. 8. v. Erie R. Co., 
9 Ben. 67. 

31 Miller v. Wilson, 60 Ga. 505; Macon v. Jones, 67 
Ga. 480; See Augusta v. Dunbar, 50 Ga. 387; Jackson 
v. Railway, Chase’s Dec. 268. 

8 Burrough’s on Tax, 57; Alabama etc. v. Lott, 54 
Ala. 499. 





ruled otherwise.” But in the cases which 
have recognized credits as proper subjects of 
taxation there is a lack of uniformity as to 
locality where they may be taxed. 

(1.) There are cases which seem to have 
held that a credit must be considered as hay- 
ing its situs at the debtor’s residence, so as to 
make it taxable there.** But the doctrine of 
those cases has been generally repudiated. 
Thus, where a city undertook to tax its own 
bonds held by a nonresident and required its 
treasurer to withhold from interest due on 
such bonds the amount of the tax imposed, 
the tax was_held illegal, the court saying: 
‘‘Debts are not property. A nonresident 
creditor cannot be ‘said to be, in virtue of a 
debt due to him, a holder of property in the 
city.’”* And in another case the court say: 
“The bonds * * are undoubtedly property ; 
but property in the hands of the holders, not 
property of the obligors. So far as they are 
held by nonresidents of the State, they are 
property beyond the jurisdiction of the 
State.’ * 

Importance has been attached to the fact 
that a note was made payable ata specified 
place and for this reason it was held taxable 
at that place.” That view, however, is op- 
posed to the principle of the cases above cited 
and is contrary to the conclusion reached in 
another case.** 

(2.) Another class of cases assert that 
credits may be taxed at the domicil of the 
owner, without regard to the place where the 
instruments representing the debt or its se- 
curity, is kept. If the notes or other instru- 
ments are kept at the owners’ residence there 
could be no question about the legality of a 
tax upon them at that place.®® When the in- 
struments evidencing the ndebtedness are 


33 People v. Hibernia Bk., 21 Am. R.704 (51 Cal. 243.) 

% Bridges v. Griffin, 33 Ga. 118; Harper v. Com’rs., 
26 Ga. 566; See Wilson v. Mayor, 4 E. D. Smith 675; 
Susquehannah v. Com., 72 Pa. St. 721. 

3% Murray v. Charleston, 96 U. S. 432. 

36 Cleaveland ete. v. Pennsylvania, 15 Wall. 300; See. 
also, City v. Dunbar, 50 Ga. 387; Collins v. Miller, 48 
Ga. 336; Arraphoe Co. Com’rsv. Cutter, 3 Col. 349; 
State v. Earl, 1 Nev. 394. 

37 Ankeny v. Multnomah Co., 3 Ore. 386. 

3% St. Paul v. Merritt, 7 Minn. 258. 

89 Kirtland v. Hotchkiss, 100 U. S. 491; Johnson v. 
Oregon City, 3 Ore. 13; Hoyt v. Com’rs, 23.N. Y. 224; 
Hammersley v. Freney, 39 Conn. 176; Irwin v. Turner, 
47 Ga. 382; New Orleans v. Ins. Co., 30 La. Ann. 876, 
Pt. 2; State v. Perkins, 24 N. J. L. 489; Davenport v. 
R. R. Co., 12 Iowa 593. 
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kept in a State other than that of the owners’ 
residence, there is more difficulty in reaching 
a proper solution, and the conclusions reached 
are not harmonious. Thus, when acitizen of 
Connecticut loaned his funds in Chicago, tak- 
ing the notes of the borrowers, secured by 
deeds of trust on Chicago property, for the 
sums loaned, he was held taxable on such 
notes in Connecticut, notwithstanding the 
notes, ete., were left with the trustee in Chi- 
cago. In discussing the character of a 
credit in that case, the court said: ‘‘It has 
not a visible or tangible form. The note, 
bond or account, even, may be evidence of a 
debt, but it is not the debt itself. The spec- 
ific money, when loaned and received by the 
borrower, is no longer the property of the 
creditor. * * It is a personal right and ac- 
companies the person of the creditor. The 
right to receive is valuable and through it an 
income is derived. That right may with pro- 
priety be taxed. The obligation to pay isa 
burden and has never to our knowledge been 
the subject of taxation. It seems to us, 
therefore, that the appropriate place to tax 
money at interest is where the creditor resides ; 
and that for that purpose it may with propri- 
ety be said to be located with the creditor.’’ 
That case was appealed to the Supreme Court 
of the United States, and the appellant there 
contended that it was taxing property beyond 
the jurisdiction of the State, and an interfer- 
ance with commerce between the States; but 
the court disposed of the case by saying: 
‘*The creditor it is conceded is a permament 
resident within the jurisdiction of the State 
imposing the tax. The debt is property in 
hishands. * * That debt, although a species 
of intangible property, may for the purposes 
of taxation, if not for all others, be regarded 
as situate at the domicil of the creditor. It 
is none the less property because its amount 
and maturity are set forthinabond. That 
bond, wherever actually held or deposited, is 
is only evidence of the debt ; and if destroyed 
the debt—the right to demand the money 
loaned with the stipulated interest—remains. 
Nor is the debt affected, for the purposes 
of taxation, by the fact that it is secured by 
a mortgage on real estate situate in Illinois. 

* * The debt then having its situs at the 


# Kirtland v. Hotchkiss, 19 Am. R. 546 (42 Conn. 


426.) 





creditors’ residence, both he and it are, for 
the purposes of taxation, within the jurisdic- 
tion of the State. It is consequently for the 
State to determine * * whether such proper- 
ty owned by one of its residents shall contri- 
bute by way of taxation to maintain its gov- 
ernment.’’ 4 

On the other hand, where a citizen of Kan- 
sas sold his land in Illinois, took notes of the 
purchaser for the price payable at specified 
dates and deposited them, together with his 
bond to convey upon payment of the price, 
in a bank in Illinois, it was held that he was. 
not taxable in Kansas on account of the mon- 
ey to accrue to him on such notes; the court 
remarking that there was no property, tangi- 
ble, or intangible, in Kansas for its laws to 
protect. The court distinguishes the case 
from one ‘‘where both the owners of the 
notes and the notes are in the same State.’’ # 
In Fisher v. Rush County, it is said that 
‘*a resident is not subject to taxation in re- 
spect to business interests beyond the 
State, and which the laws of the State can- 
not reach or protect.”” In New York 
it was held that mortgage securities in custo- 
dy of one’s agents, residing in other States 
and having authority to manage and re-invest 
the same, are not taxable at the owners’ resi- 
dence, in New York, as personal estate with- 
in that State. And in .Missouri it was held 
that a citizen, who had bonds of a private 
corporation on deposit in New York, was not 
taxable in Missouri on account of such bonds.* 

(3.) Can intangible property, such as 


- notes, etc., be taxed in a State or town where 


they are kept when the owner is not a resi- 
dent? Does the fact that the note or other 
instrument is in the State or town make the 
credit, which it evidences, property in the 
State or town so as to be subject to taxation, 
independent of the owners’ residence? 

The answer to these questions seems to be 
that if the instruments are only temporarily 
in the State or city they are not liable to tax- 
ation; but if they are in an agent’s hands as 


41 Kirtland v. Hotchkiss, 100 U. 8. 498; S. P. Hunter 
v. Board ete., 11 Am. R. 132 (33 Iowa 376) and People 
vy. Park, 23 Cal. 138. 

#2 Wilcox v. Ellis, 19 Am. R. 107 (14 Kan. 588;) Fish- 
er v. Rush Co., 19 Kan. 414; Latrobe v. Baltimore, 19 
Md. 13. 

43 People v. Smith, 88 N. Y. 576; People v. Gardner* 
51 Barb. 352. 

#4 Valle v. Zeigler, 20 Cent. L. J. 271. 
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custodian with authority in him to collect, re- 
invest, etc., then they are liable, notwith- 
standing the nonresidence of the owner. 
Thus contracts for the sale of land in the 
hands of agents, residing in a town, may be 
taxed to the agent in such town, although the 
owner is a nonresident.” In the case jus- 
cited the court remarks: ‘‘The debts due upt 
on these contracts are personal estate, the 
same as if they were due on notes and bonds ; 
and such personal estate may be said to exist 
where the obligations are held. * * If this 
kind of property does not exist where the 
obligations are held, where does it exist?’’ 
So notes belonging toa nonresident, but in 
the hands of an agent in the State, and se- 
cured by mortgage on lands in the State, are 
taxable in the State.“ So, if a nonresident 
loans his money in a State through an agent, 
who holds the notes, collects and reloans 
the funds, such notes are property in the 
State so as to be subject to taxation.” But 
where, on removing to another State, one 
left his notes and accounts in the hands of 
attorneys to be collected and remitted to him ; 
and, also, left bonds in a bank for safe keep- 
ing; it was held that much notes, accounts 
and bonds were not subject to taxation in the 
State where kept, because the property, ‘‘had 
not been left in this State to be invested by 
an agent here with some degree of permanen- 
cy in business.’’ * 
(4.) While the cases generally recognize 
- credits as proper subjects of taxation a dis- 
tinction has been made between different 
classes of credits. In California under a 
constitution which required ‘‘all property in 
this State to be taxed in proportion to its 
value’ credits were held not to be property 
within the meaning of the constitution, and 
not subject to taxation, apparently because 
the court concluded that they were incapable 
of an appraisement which would be uniform 
with the valuation of tangible property.” In 
Massachusetts damages due a land owner as 
compensation for land taken for a public 
street were held not taxable until the amount 


4 People v. Ogdensburg, 48 N. Y. 390 

46 Redmond v. Rutherford ete., 87 N. C. 122. 

47Catlin v. Hall, 21 Vt. 152; See State v. St. Louis etc., 
AT Mo. 594. 

4# Herron y. Keeran, 26 Am. R. 87 (59 Ind. 472.) To 
same effect, Horsman v. Byrns, 68 Ind. 247; Williams 
v. Wayne etc., 78 N. Y. 561. 

# People vy. Hibernia Bk, 21 Am. R. 704 (51 Cal. 243.) 





was ‘‘fixed and receivable as his absolute per- 
sonal estate.’’* An award in favor of an in- 
dividual by arbitrators on the Alabama claims, 
for damages sustained, does not constitute a 
taxable credit until an appropriation is made 
by Congress for the payment of the award. 
A sum payable on a contingency is not a tax- 
able‘debt until the contingency has happened.™ 
An annuitant can be taxed only on the sum 
actually due and unpaid at the time of the 
assessment.™ 

III. Stocks in Corporations.—Stock means 
the right an individual has to a share of the 
dividends which may be declared by a corpo- 
ration, during its existence, and to a share of 
its effects, at its dissolution. It is intangible 
property. The stock certificate is not prop- 
erty, but merely evidence of the holders 
rights to a portion of the assets. It resem- 
bles a chose in action; and as to taxation is 
governed substantially by the same rules. 
Having no locality, shares of stock are re- 
garded as following the person of the owner 
and are taxable at his residence, whether the 
corporation be foreign or domestic.“ And 
shares may be taxed to the holders notwith- 
standing the capital and property of the cor- 
poration is taxed to the corporation itself.™ 
Where a domestic corporation is taxed on its 
property, shares of stock held by citizens in 
the corporation will not be held liable to tax- 
ation, if the statute is susceptible of a differ- 
ent construction.* Shares of stock in a na- 
tional bank are taxable where the bank is sit- 
uate, without regard to the residence of the 


»* Lowell v. Street Com’rs, 106 Mass. 540; Arnold vy, 
Middleton, 41 Conn. 206. 

51 Bucksport v. Woodman, 68 Me. 33; See Scully v. 
People, 104 Ill. 349. 

52 People y. Argnello, 37 Cal. 524; See Smith v. Byrns, 
43 Ga. 191. 

53 State v. Shurtz, 41 N. J. L. 279; State v. Slutte, 43 
N. J. L. 414; State v. Jones, 39 N. J. L. 650. 

5¢ Appeal Tax Ct. v. Patterson, 50 Md. 354; Worth v. 
Ashe Co. Com’rs, 33 Am. R. 692 (82 N. C. 420;) Great 
Barrington v. Co. Com’rs, 16 Pick. 572; Dwight v. Bos- 
ton, 12 Allen 316; McKeany. County ete., 49 Pa. St. 519; 
Bradley vy. Bauder,38 Am. R. 547 (36 O. St. 28;) Seward 
y. Rising Sun, 79 Ind. 351; Griffith v. Watson, 19 Kan. 
23; Dyer vy. Osborn, 23 Am. R. 460 (11 R. L. 321;) Hol- 
ton v. Bangor, 23 Me. 264. 

% Belo v. Com’rs, 33 Am. R. 688 (82 N. C. 415;) Cook 
vy. Burlington, 44 Am. R. 679 (59 Lowa 251;) Memphis v. 
Ensley, 6 Baxt. 553; Van Allen vy. Assessors, 3 Wall. 
573. 

56 State v. H. & St. Jo. R. R. Co., 37 Mo. 265; Savings 
Bk. v. Portsmouth, 52 N. H. 17; See Osborn v. New 
York ete. Co., 40 Conn. 491; Bangor etc. y. Harris, 22 
Me. 533. 
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owner.” This result is due to the operation 
of our national banking laws. ‘‘The acts of 
Congress have made certain property taxable 
‘here, which without these acts might not be 
so taxable.’’** There are cases which seem 
to have asserted the right of a State to tax 
shares of stock in corporations created by the 
laws of such State, even when such shares 
were held by non-residents.” That view 
might be sustained where the effect of the 
law is to tax the corporate property through 
the shares of the stockholders. But, if the 
shares be considered as property in and of 
themselves (not merely as evidence of prop- 
erty), then they cannot be taxed when held 
by a non-resident.” Either the person or 
the property on which the tax is to be imposed 
must be inthe jurisdiction of the State to 
render the tax legal. 

Under the laws of New York a resident is 
not taxable on account of stock owned by 
him in a foreign corporation.” 

County Taxation.—Whether tangible, per- 
sonal property belonging to a citizen, when 
situate at a place other than his residence, 
should be taxed at his residence, or at the 
place where it is actually situate, must be 
determined in each instance by reference to 
the laws of the State; for some of the States 
have adopted the one system, while others 
have adopted the other; and a citation of the 
cases would occupy too great space. But 
some of the points decided will serve to illus- 
trate general principles. Thus, where pro- 
perty was taken from one county to another 
and was assessed in both, the assessment first 
made was held to be the only valid one. A 
judgment foreclosing a mortgage is taxable 
in the county where the mortgagee resides, 
not where the mortgaged premises are situ- 


57 Curtis v. Ward, 58 Mo. 295: Commercial Bk. v. 
Mobile, 62 Ala. 284; Tappan v. Merchants N. Bk., 19 
Wall. 490; See Laflin v. Citizens Bk., 8 Ind. 341 as to 
taxation of real estate belonging to Nat. Bank. 

58 Providence ete., v. Boston, 101 Mass. 575. 

59 Paxton v. McCosh, 12 Iowa 527; Baltimore v. Bal- 
timore ete.,57 Md. 31; Pittsburgh ete.,v. Common- 
wealth, 66 Pa. St. 73. 

® State Tax on Foreign held Bonds, 15 Wall. 322; 
Oliver vy. Washin;ston Mills, 11 Allen 268; Worthington 
v. Sebastian, 25 (. St. 1; See Nashua ete. v. Nashua, 46 
N. H. 389. 

61 Murray v. Charleston, 96 U. S. 4382; Conwell v. 
Connersville, 15 Ind. 150; Strong v. O’Donnell, 10 
Philad. 575; Union Bk. v. State, 9 Yerger, 490. 

@ Trowbridge v. Com’rs, 4 Hun 595; People v. 
Com’rs,5 Hun 200; See Smith v. Exeter, 37 N. H.556 

6 People v. Holliday, 25 Cal. 300. 





ate. The rule would be the same although 
the payment of the debt depended entirely on 
a sale of the mortgaged premises. Funds can 
only be assessed to an agent, who has con- 
trol and management of the same, when the 
owner is a non-resident of the State.“ In- 
tangible property, such as bank stock, is not 
taxable at any other place than the owner’s 
domicil, unless made so by positive enact- 
ment.” 

Municipal Taxation.—Municipal corpora- 
tions have no inherent power of taxation. 
They are restricted to such subjects of taxa- 
tion as are authorized by their charters.® 
They cannot tax money or credits of their 
citizens unless specially authorized by their 
charters.” Authority to tax all property in 
their limits refers to property subject to 
manual occupation, and does not include 
moneys, stocks and bonds.” Where author- 
ized by its charter a city may tax choses in 
action belonging to its citizens.” It may tax 
stocks and bonds belonging to its inhabit- 
ants.” It may tax the capital of a copora- 
tion located and doing business in the city.” 
Bank stock cannot be taxed elsewhere than 
the owner’s domicil unless expressly author- 
ized by statute. But money due to a non- 
resident on written contracts, which are held 
by an agent in the city, was held to be tax- 
able as personal property in the city.% A 
city may tax shares of stock owned by an in- 


6 People vy. Eastnan, 25 Cal. 601; People v. Wharton- 
by, 38 Cal. 461; State v. Williams, 33 N. J. L. 77; See 
State v. Rynyan, 41 N. J. L. 98. 

6 State v. Jones, 24 Minn, 251. 

Boardman vy. Tompkins etc., 85 N. Y. 
Arnold, 18 Barb, 104. 

& Howell v. Village ete., 35 Mich. 471; Salem I. F. v. 
Danvers, 10 Mass. 511; Conwellv. Connersville, 15 Ind. 
150; See Amesbury ete. v. Amesbury, 17 Mass. 461. 

6 Daily v. Swope, 47 Miss. 367; State v. Maysville, 12 
S. C. 76; State v. Shortridge, 56 Mo. 126; Vance v. Lit- 
tle Rock, 30 Ark. 455; See Logansport y. Seybold, 59 
Ind. 225. 

6 Pullen v. Com’rs, 68 N. C. 451. 

70 Mifflintown v. Jacobs, 69 Pa. St. 151; Goep v. Bor- 
rough etc., 28 Pa. St. 249: Covington v. Powell, 2 Mete. 
(Ky.) 226; Johnson v.Lexington, 14 B.Mon. 648; Louis- 
ville v. Herning, 1 Bush 381. 

1 Johnson vy. Oregon City, 3 Ore. 18; Trustees v. Me 
Connell, 12 Ill. 138. 

72 Wilson v. Alderman, 74 N. C. 748; 
Whitney, 21 Ind. 261. 

73 Mayor ete v. Stonewall Ins. Co., 53 Ala. 570; New 
Orleans vy. Peoples Bk. 27 La. Ann. 646. 

7 Howell v. Village etc. 35 Mich. 471. 

1% People v. Ogdensburg, 48 N. Y. 390; See People v. 
Com’rs, 59 N. Y. 40; St. Paul v. Merritt, 7 Minn. 258; 
Bridges v. Griffin, 33 Ga. 113. 


359; Lord v. 


Madison vy. 
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habitant, although a tax thereon has been 
paid in the State where the corporation is 
located.” 

Tangible personal property, having an ac- 
tual situs in a city, is taxable there for corpo- 
rate purposes.” It may tax property found 
in its limits, although the general revenue law 
directs that personal property shall be assessed 
at the owner’s residence. The general rev- 
enue law relates to State and county, not to 
municipal taxation.** Authority to tax prop- 
erty in its limits does not authorize a tax 
against a resident for property having its 
situs outside of the city.” Nor can a city tax 
ahorse and carriage which a non-resident 
uses daily to convey him to and from his busi- 
ness house in the city.” Nor can a city taxa 
steamboat, belonging to a corporation, unless 
the principal office of the company is in the 
city.’ Cities are not, unless by charter, re- 
stricted to the same subjects of taxation as 
the State.” . 

Domicil.—It is not always an easy matter 
to determine what is the domicil or residence 
of an individual within the meaning of our 
tax laws. And it is still more difficult where 
the being or entity is a corporation or co- 
partnership with numerous offices. The cases 
illustrating this topic are too numerous to be 
all cited. 

I. Domicil of Persons.—A person’s domi- 
icil or residence is his home, or the habitation 
which he has fixed in any place without a 
present intention of removing therefrom.” 
When one has once acquired a residence it 
will be presumed to continue at the same 


7% Seward vy. Rising Sun, 79 Ind. 351; See Minturn vy. 
Hays, 2 Col. 590. 

77 Rieman y. Shepard, 27 Ind. 288; Dunleith vy. Rey- 
nolds, 53 Ill. 45; Dillon on Mun. Corp. § § 625-628. 

78 MeGregor v. State Bk. 12 Iowa, 79; City ete; v. 
State, 2 Spears, 719; See American T. Co. v. Buffalo, 20 
N. Y. 588; Barrett v. Henderson, 4 Bush, 255; Hilgen- 
burg v. Wilson, 55 Ind. 210. 

79 Wilkey v. Pekin, 19 Ill. 160; New Albany v. Mee- 
kin, 3 Ind. 481; State v. Rahway, 24 N. J. L. 56; See 
Mills v. Weston, 22 Mo. 384. 

8 City ete. v. State,2 Spears 719; See St. Charles v 
Nolle, 51 Mo. 122; Moore y. Fayetteville, 80 N. C. 154. 

81 Union S. Co. vy. Buffalo, 82 N. Y. 351: See Pelton 
v. N. T. Co., 87 O. St. 450; St. Louis v. Ferry Co., 11 
Wall, 423; Wilkey v. Pekin, 19 Ill. 160. 

82 Orange ete. Co. v. Alexandria, 17 Gratt. 176; State 
v. City ete., 10 Rich. L. 240; Burrough’s on Tax. § 131; 
Dillon on Mun. Corp, § 611. 

8% 1 Am. Lead’g Cas. 706 and note; Green v. Beck- 


with, 38 Mo. 384. 


a : —a a 





place until a change is affirmatively shown.™ 
It will continue at the old place until he has 
acquired a new one, or until there is satisfac- 
tory evidence of its abandonment. Though 
he may leave his residence with the intention 
of never residing there again, he will remain 
liable to taxation there until he acquires a 
new one, or leaves the State.“ But when he 
has once passed out of the State for the pur- 
pose of acquiring a new home, he ceases to 
be subject to taxation at his old home.” Ifa 
person has more than one dwelling that in 
which he usually sleeps is his residence.® 

II. Domicil of Corporation. — Where the 
charter or certificate specifies the location of 
the company’s office, it is conclusive as to the 
location of the corporation for the purposes 
of taxation.“ When the charter specifies no 
particular place as the locality of the com- 
pany, the place where the governing power is 
located and exercised (not where the princi- 
pal labor of the employees is done), is the 
home office, and jt is to be taxed there.” 
The fact that part of the capital of a domes- 
tic corporation is invested in foreign countries 
does riot entitle it toan exemption from tax- 
ation to the extent of such investment.” A 
State may tax any foreign corporation to 
which it grants the privilege of doing business 
in the State.” So a State or city may tax 
tangible property, which has its situs in such 
State or city, although it is owned by a for- 
eign corporation.” 

Ill. Estates of Deceased Persons and 
Wards.—Owing to a diversity in statutes, the 
decisions relating to taxation of estates in the 


8 Matter of Nichols, 54 N. Y. 62; State v. Cooper, 36 
N. J. L. 867; Culberson y. Floyd Co.. 52 Ind. 361. 

8 Lyman vy. Fiske, 17 Pick. 231. 

8 Bulckely v. Williamson, 3 Gray 493; McCutcheon v. 

tice Co., 2 McCrary 337; Boland v. Boston, 42 Am. R. 
424 (132 Mass. 89;) See Church y. Rowell, 49 Me. 367, 

87 Colton v. Longmeadow, 12 Allen, 598; Briggs v. 
Rochester, 16 Gray, 357. 

8 Abington v. North Bridgewater, 25 Pick. 170. 

89 Pelton v. N. T. Co., 37 Ohio St. 450; Western T. 
Co. v. Schew, 19 N. Y. 408; see New Orleans v. People’s 
Bank, 27 La. Ann. 646. 

® Middletown ete. vy. Middletown, 40 Conn. 65; State 
v. Warford, 37 N. J. L. 397; People v. Oswego, 6 
Thomp. & C. 673; see Dubuque ete. v. Dubuque, 17 
Iowa, 120. 

91 Nevada Bank v. Sedgwick, 104 U. 8.111; People 
y. Nat. Gold Bank, 51 Cal. 508. 

% Erie etc. v. Pennsylvania, 21 Wall. 492; W.U. T. 
Co. v. Lieb, 76 Ill. 172; W. U. T. Co. v. Mayer, 28 Ohio 
St. 521; Atty-Gen. v. B. S. M. Co., 99 Mass. 148. 

% St. Louis v. Ferry Co., 40 Mo. 580; see Gardiner 
etc. v. Gardiner, 5 Me. 133. 
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hands of legal seprescatetives are not con- 
sistent. In some States it is held that estates 
of dead persons remain taxable at the domi- 
cil of the deceased.™ In others, in which the 
legal representative is regarded as owner, 
such estates are taxable at the residence of 
the representative.” If a mortgage is spe- 
cifically devised it should be assessed to the 
‘devisee.* The property of a deceased non- 
resident may be taxed at its actual situs.” 
But a State cannot tax where the estate is in 
another State, and neither the executor nor 
anyone interested therein is domiciled in the 
State attempting to exercise the power. 

Stocks, bonds, etc., belonging to infants 
under guardianship, should be taxed at the 
residence of the infants, not that of the guar- 
dian.” The guardian may change the resi- 
dence of the ward so as to subject him to tax- 
ation at his new residence.’ 

IV. Trustees.—In the absence of a statute 
prescribing where a trust estate should be 
listed for taxation, the law would regard the 
trustee as owner and tax it at {his domicil.! 
If the title of the trust property is vested in two 
trustees, and but one of them resides ina 
particular city or county, it should only tax 
one half the trust property.” Funds at in- 
terest outside of a city cannot be taxed in the 
city on the ground that the trustee resides in 
the city when the beneficiaries are non-resi- 
dents, although such funds would be subject 
to a State tax. Where shares of stock were 
held by trustees in one State with directions 
to pay over the income to the beneficiary in 


% Stephens v. Boonville, 34 Mo. 323; Cornwall v. 
‘Todd, 38 Conn. 443; Hardyv. Yarmouth, 6 Allen 277; 
see McDougal v. Brazil, 838 Ind. 271; People v. N. Y. 
Com’rs., 17 Hun 293. 

% State v. Collector, 39 N. J..L. 79; Gallatin v. Alex- 
ander, 10 Lea 478; Cameron v. Burlington, 56 Iowa 320; 
see State v. Matthews, 10 Ohio St. 431. 

% State v. Liggett, 40 N. J. L. 308; see State v. Jones, 
39 N. J. L. 650; Wells v. Knight, 5 Hun 50; Hathaway 
v. Fish, 13 Allen 267. 

#7 State v. St. Louis Co. Ct., 47 Mo. 594. 

% Dallinger v. Rapallo, 14 Fed. Rep. 32; s. c., 15 Id. 
A34. 
*® Kirkland v. Whately, 4 Allen 462; School Directors 
v. Barnes, 2 W. & S. 588; Louisville v. Sherley, 80 Ky. 
71; Contra, Lousey v. Bell, 23 Ind. 423. 

100 Mason v. Thurber, 1 R. I. 481. 

101 Latrobe v. Baltimore, 19 Md. 138; Green v. Mum- 
ford, 4 R. I. 313; see Cornwall v. Todd, 88 Conn. 443; 
People v. Albany, 40 N. Y. 154. 

102 Appeal Tax Ct. v. Gill, 50 Md. 377; Baltimore vy. 
Stirling, 29 Md. 48; State v. Matthews, 10 Ohio St, 431; 
Stinson v. Boston, 125 Mass. 348. 

4% Carlisle vy. Marshall, 36 Pa. St. 397, 





another State, neither the principal or income 
are taxable in the latter State. A court of 
chancery cannot be treated as trustee and 
taxed on account of funds of suitors under 
its control. Nor are mortgages made to 
the chancellor for investment of funds under 
the control of his court taxable.’ 

V. Partnerships.—Unincorporated compa- 
nies are taxable as partners, not .as share- 
holders.” For the purposes of taxation the 
firm (not its members) is- the owner, and its 
property should be assessed in the town 
where it has its principal place of business, 
and where its business is carried on.’ But 
tangible property of the firm, located in 
another city, may be taxed there for city pur- 
poses. The entire property of the firm 
should be listed in the county where the bus- 
iness is carried on, although one partner lives 
in another State."° A resident partner may 
be taxed on account of his interest in the 
partnership assets in another State.“ But 
partnership effects cannot be taxed to one 
who has ceased to be a partner.!” 

Hamilton, Mo. CrosBy JOHNSON. 


104 Dorr vy. Boston, 6 Gray 131. 

105 Matter of Killinger, 9 Paige 62; but see People v. 
Lardner, 30 Cal. 242. 

106 Public Schools ete. v. Trenton, 30 N. J. Eq. 667. 

107 Hoadley v. Co. Com’rs., 105 Mass. 619; see 1 Lind- 
ley on Part. 79; Pomeroy Salt Co. v. Davis, 21 Ohio. St 

108 Hoadley v. Co. Com’rs., 105 Mass. 519; Little v. 
Cambridge, 9 Cush. 298; Stockwell v. Brewer, 59 Me. 
286; Fairbanks v. Kittridge, 24 Vt. 9; MeCoy v. An- 
derson, 47 Mich. 502; Mitchell v. Plover, 53 Wis. 548; 
but see Taylor v. Love, 43 N. J. L. 142; Loud v. 
Charleston, 103 Mass. 278. 

09 Selz v. Cagwin, 104 Ill. 647; see Lee v. Templeton, 
6 Gray 579. 

110 Swallow v. Thomas, 15 Kan. 66; Welles v. Bat- 
telle, 11 Mass. 477. 

lil Bemis vy. Boston, 14 Allen 366. 

12 Washburn y. Walworth, 133 Mass. 499. 
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SOLVERSON V. PETERSON. 
Supreme Court, Wisconsin, Oct.13, 1885. 
LIBEL. [Contempts—Publication.] Describing a 
Man as an Enormous Swine.—A newspaper publica- 
tion describing the plaintiff as “‘ an enormous swine 


which lives on lame horses,” etc., held actionable per 
se. 


Appeal from circuit court, Dodge county. 

H. K. Butterfield, for respondent, Halvor Sol- 
verson. A. KH. Delaney, and Brown & O’ Connor 
for appellant, James A. Peterson. 
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OrTON, J., delivered the opinion of the court: 


The appellant, the defendant in the circuit 
court, interposed a general demurrer to the com- 
plaint, which was overruled. The only question 
on this appeal is whether the alleged publicatidn 
is libelous. The main facts stated in the com- 
plaint are as follows: The libelous article was 
published by the defendant of and concerning the 
plaintiff in the Oconomowoe Local, a paper pub- 
lished in Waukesha county, and in circulation in 
the county of Dodge, where the plaintiff resided, 
and which was read and understood by many 
persons, and tended to expose the plaintiff to pub- 
lic ridicule, and did so expose him, and it was 
published by the defendant for the purpose of ex- 
posing him to public hatred, contempt, and 
ridicule. The main charges in said publication 
are as follows: The plaintiff is spoken of as the 
‘king of the Norwegians,—a character so mysti- 
cal and eccentric that every one would be interest- 
ed to hear from him.”’ ‘He takes us back to the 
time when the star of human progress was just 
rising above the dark horizon of human ignor- 
ance; when the king of Babylon was changed in- 
to an ox and lived on grass.”’ ‘*But let us doubt 
such things no longer, when I tell you that at the 
present time this great king, in whose veins 
courses the blood of the ancient viking, has 
turned into an enormous swine, which lives on 
lame horses,”’ ete. ‘He still retains the faculty of 
speech.”’ ‘*Great sympathy is felt for him by 
Norwegians all over the world, who keep sending 
him lame horses. Doctors say there is no hope 
for his recovery, and he will probably remain a 
swine the rest of his days.”’ 

The plaintiff is here ironically spoken of as a 
king and a descendant of kings, as if he had as- 
sumed such a high character among his country- 
men, and he is compared to the king of Babylon, 
who fell so low as to eat grass in the fields, and 
he is said to have turned into an enormous swine, 
living upon the carrion of lame horses, as the 
public, not cognizant*of the particular meaning 
intended by the allusion to ‘lame horses’? may 
well understand, and he barely retains the faculty 
of speech, and there is no hope of his recovery and 
he will probably always remain a swine. Is not 
this the most offensive kind of ridicule and most 
intensely contemptuous, and does it not tend, and 
was it not intended, to bring the plaintiff into 
ridicule and contempt, and to injure his standing 
and reputation asa citizen? How could a man be 
lower, meaner, or more filthy than to have the 
character, habits and ways of a swine. Of course 
no one would understand that the defendant in- 
tended to charge the plaintiff with being verita- 
bly ahog. The plaintiff is compared with this 
low and filthy animal to indicate that he has fall- 
en to the very lowest degree of human degrada- 
tion; morally, intellectually and physically. It 
was supposed that the prodigal had fallen to the 
very lowest condition when he became the asso- 
ciate of swine, and lived upon the same food. 





**Words which hold the plaintiff up to contempt, 
hatred, scorn, or ridicule’ are libelous. Odgers, 
Lib. 21. 

This is the common definition of libel. Is it 
difficult to see that these words fall within this 
definition? Words of comparison may be as libel- 
ous as those importing a direct charge; such as, 
‘“*“He is thought no more of than a horse-theif and 
a counterfeiter,’’ Nelson v. Musgrave, 10 Mo. 
648. ‘‘A frozen snake,’’ Hoare v. Silverlock, 12 
Q. B. 624. “An itchy old toad,’ Villers v. 
Mousley, 2 Wils. 403. ‘‘He is a black sheep,”’ 
McGregor v. Gregory, 11 Mees. & W. 287. ‘“Lik- 
ening persons to certain animals,’ such as im- 
puting to a person their qualities, may be libel- 
ous. Folk. Starkie, Sland. 165. The learned 
counsel of the appellant claims that the language 
used in this publication is equivocal or ambigu- 
ous. If these words mean anything, they mean 
to attribute to the plaintiff the meanest of charac- 
ter and conduct. They certainly have not two 
meanings, one of which may be innocent and the 
other libelous. They are not ambiguous. It, is 
further claimed that the words are not libelous 
because their allusions to certain transactions, 
which give to them a particular meaning, are not - 
understood or explained by inuendo, and hence 
they have a doubtful meaning; and it is said in 
the brief of the learned counsel for the appellant, 
by way of illustration: ‘“‘A man may be called a 
swine because he is gluttonous, or because he is 
grasping or self-seeking, and the court cannot 
say in which of these senses the word is here 
used.”’ If this word may be understood to im- 
pute either or both of these base qualities to the 
plaintiff it is sufficient. 

In comparing the plaintiff's present character 
and condition with that of a swine, the publica- 
tion does not limit the imputation to any particu- 
lar quality of that animal, and therefore the pub- 
lic may well understand that it was intended to 
impute to him all of the offensive qualities of a 
hog, and certainly the article was not intended to 
give the plaintiff the credit of having any of the 
good qualities of that animal, if it has any. The 
obvious meaning of the publication is well ex- 
pressed by the learned counsel in his brief, even 
at a close risk of a repetition of the libel, when he 
says: *“‘It seems most likely, therefore, that the 
libelous charge which rankled and festered in the 
plaintiff's breast for the nine long weary months 
between the publication of this alleged libel and 
the commencement of this action was that he is 
the king of the Norwegians, who had so long en- 
joyed the confidence and esteem of the commun- 
ity, had become a swine, or, to put it as it is more 
commonly and vigorously put, a hog,” i. ¢., like 
a hog, as far as a man can possess the offensive 
characteristics of a hog. A precise precedent of 
this libel may not be found in the books, but it 
clearly falls within the rule of all cases in which 
the libel contained a gross imputation upon the 
character and conduct of the plaintiff, tending to. 
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bring him into ridicule and contempt, and the cit- 
ation of the thousands of quite similar cases is 
unnecessary. The sum of all of them is ‘that 
language in writing (concerning an individual as 
such) is actionable per se, which denies to a.man 
the possession of some such worthy quality as 
every man is a priori to be taken to possess, or 
which tends to bring a party into public hatred 
or disgrace, or to degrade him in society, or to 
expose him to hatred, contempt or ridicule, or 
which reflects upon his character or imports some- 
thing disgraceful to him, or throws contumely on 
him, or contumely and odium, or tends to vilify 
him or injure his character, or diminish his repu- 
tation, or which is injurious to his character, or 
social character, or shows him to be immoral or 
ridiculous, or imputes to him a degradation of 
character,” ete. Townsh. Sland. & Lib. § 176. 

It is too clear for further argument that this 
case falls far within these rules. The demurre: 
was properly overruled. 

The order of the circuit court is affirmed, and 
the cause remanded for further proceedings ac- 
cording to law. 


NOTE.—SLANDER AND LIBEL—WHAT LANGUAGE 
ACTIONABLE PER SE.—1. General.—In our law libel 
has always been considered a graver and more serious 
wrong than simple slander, because writing requires 
greater deliberation and coolness, and it is therefore 
natural to suppose that a man satisfies himself of the 
truth of an accusation before reducing it to writing, 
and if he has not done this, his conduct is certainly re- 
prehensible.! Buta still stronger reason for the dis- 
tinction between libel and slander lies in the fact that 
awritten charge is calculated to doso much more 
damage than an oral one. The circulation is incom- 
parably more extensive, and the existence more per- 
manent. A printed charge may pass from hand to 
hand indefinitely, and be a continuous source of defa- 
mation for an unlimited time.2 On the other hand in 
case of slander, the words are often spoken in heat or 
haste, with little reflection, and frequently forgotten 
or repented of as soon as spoken, or evenif they are 
malicious, the circulation is limited to asmall scope 
and the public generally receives such charges with 
all the allowances that they merit.3 

2. Slander— Words actionable per se.—In the ab- 
sence of any statutory provisions on the subject, all 
words, when published orally, are actionable per se, 
which falsely charge a person with the commission of 
an indictable offensé involvi ing moral turpitude; which 
charge one with being affected with certain contagious 
or infectious disease; which impute to a party unfit- 
ness to perform the duties of an office or employment 
of profit, or a want of integrity in the discharge of the 
duties of the same; which prejudice a party in his pro- 
fession or trade. In all other cases it is necessary to 
plead special damage. 

8. Words Charging an Indictable Offence.—It is gen- 
erally conceded that oral language to be actionable per 
se, must not only charge an indictable offense, but one 


1 Clement v. Chivis, 9 B. & C. 172, 174. 

2 Stow v. Converse, 3 Conn. 325, 342; Cooley on Torts, 
204-205. 

8 McClurg v. Ross, 5 Binney, 218; 
§ 1087. 

4 Pollard v. Lyon, 91 U.S. Rep. 225; Cooley on Torts, 
196; Townsend on Slander and Libel, § 146. 


Addison on Torts, 





odious in its nature or attended with disgrace in the 
punishment assigned.’ In the leading case of Brooker 
y. Coflin,® the following was made the test: “In case 
the charge if true will subject the party charged to an 
indictment for a crime involving moral turpitude or 
subject himto an infamous punishment, then the 
words will be in themselves actionable.” In some 
eases this rule has been modified so that the only 
test is that the language shall charge some 
erime punishable by law,’ but the rule set forth 
in Brooker y. Coffin has been so generally ac- 
cepted that it may be regarded as the settled 
law in America.’ Although it has been held in some 
few English cases that the gist of an action for slander 
is the peril of a prosecution to which the party is ex- 
posed by the charge and, consequently, that to charge 
an offense which has .been pardoned, or which is 
barred by the statute of limitations, no action can be 
sustained,? the American authorities generally con- 
sider the loss of character, rather than the danger of 
punishment, as the gravamen of the action.!0 Hence it 
has been held actionable to say of one, ‘the has been 
whipped for stealing hogs,”! or to call a person who 
has been convicted of a felony, ‘‘a convicted felon” if 
he has been pardoned or suffered his sentence.!2 An 
action may be maintained for falsely charging one with 
the commission of a crime in another State, if it appear 
that the offenee charged is one involving moral turpi- 
tude and punished by indictment by the law of that 
State, notwithstanding it may not be actionable to 
make the same charge in the State where the action is 
brought. Itis not actionable to charge one with 
stealing land, or growing corn or windows from a 
house,!4 because such things are not subject to lar- 
ceny. One may charge another with the commis- 
sion of an offense, as well by putting the statement in 
the form of a question, as by a direct assertion, and 
con sequently to say “is H.the man who broke jail,” 
or “‘who stole the bell ropes,”’? has been held actiona- 
ble per se.5 While a direct charge of perjury is ac- 
tionable per se, the simple charge that he swore a false 
“oath” or “he swore a lie” is not, without an aver- 
ment and colloquium of a judicial proceeding, un- 
less the charge of false swearing conveys to the minds 
of the hearers, the imputation of perjury.” To charge 
one witha mere intent to commit an offense is not 


5 Cooley on Torts. 196. 

65 Johns. 188, 192. 

7 Poe v. Greever, 3 Sneed, 666; Dunnell v. 
Metc. 552; Edgerly v. Swaine, 32 N. H. 481; 
& L., § 154. 

$ Cooley on Torts, 197. 

9 Heming v. Power, 10 M. & W. 569; 1 Starkie on Slan- 
der, 18. 

10 Van Ankin v. Westfall, 14 Johns. 233; Poe v. Greever, 
3 Sneed, 664; Sabin v. Angell, 46 Vt. 740; Johnson v. St. 
Louis Dispatch Co., 65 Mo. 533; Indianapolis Sun v. Hor- 
rell, 53 Ind. 527; ; McKee v. Ingalls, 5 Ill. 30; Johnson v, 
Shields, 25 N. J.116; Cooley on Torts, 200. 

ll Holley v. Burgess, 9 Ala. 728; Town. 8. & L., § 158. 

12 Layman v. Latimer, Law Rep. 3 Ex. Div.; Rep. Am. 
L. Reg. V. 17, p. 740; Smith v. Stewart, 5 Penn. St. 372. 

13 Poe v. Greever, 3 Sneed, 664; Du Fresne v. Weise, 46 
Wis. Am. L. R. v. 18, p. 398. 

14 Stitzell v. Reynolds, 67 Penn. St. 54; Robinson v. 
Price, Law Rep. Q. B. D.; Am. L. Reg. V. 16, p. 319; Miller 
vy. Johnson, 79 Ill. 58. 

15 Gorham v. Ives, 2 Wend. 534; Hotchkiss v. Oliphant, 
2 Hill, 510; Jackson v. Adams, 2 Scott, 599; Townsend on 
Slander & Libel, § 164. 

16 Lewis v. Soule, 3 Mich. 514; Stafford v. Green. 1 
Johns. 505; Towns. 8. & L. § 171; Hall v. Weden, 8 D. & R. 
140. 

17 Sherwood v. Chace, 11 Wend. 38; Crone v. Angell, 14 
Mich. 340; Towns. 8. & L. 71; Tompkins v. Wiseuer, 1 
Sneed, 460. 
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actionable, because an intentis not punishable crim- 
inally.18 No charge, however foul or abusive, is ac- 
tionable per se, if the offenge is not an indictable one. 
Therefore, to falsely charge a female with being a 
prostitute is no ground for an action for slander, al- 
though it would be hard to conceive of a charge more 
injurious to character.!® Unless the offense is indict- 
able, no action can be maintained for falsely charging 
one with incest or adultery”! or a malicious tres- 
pass. 

4. Words Imputing an Infectious Disease.—An ac- 
tion can be maintained, without special damage, for 
language imputing to a party an infectious or conta- 
gious disease, because charges of this nature tend to 
exclude the party from society. Judge Cooley says% 
“what diseases would be embraced within this rule is 
not certain, but it is probable that at the present day 
only those which are contagious or infectious * * *; 
and the list would probably be limited to venereal 
diseases.”” However it has been held actionable per 
seto orally charge one with having the ieprosy, or, 
semble, falling sickness,?4 but not so with the itch or 
small-pox, or with being insane.*® The charge 
should impute the existence of the disease at the time, 
for there is no reason why the company of a person 
who has had a contagious disease and recovered, 
should be avoided.27 

5. Words Damaging one in his Office or Employ- 
ment.—The distinction maintained between libel and 
slander as to the actionable quality in the class of cases 
above considered, does not hold, at least to the same 
extent in regard to language which injures a man in 
his office, trade, profession, etc. So far as main- 
taining an action is concerned it makes little dif- 
ference whether the language be published written or 
orally.28 In this class of cases it must be shown that 
the language was published of a party in respect to 
his office or employment in which he was engaged at 
the time; that the office or employment yields, or 
may reasonably be expected to yield a pecuniary re- 
ward; * and that the office or employment is a lawful 
one. An action is more maintainable for language 
damaging a party in the prosecution of an unlawful 
occupation than for work done or goods sold by him in 
an unlawful enterprise.®! The fact that a man is a 


18] Starkie on Slander, 63; Towns. S. & L. § 161; Harris- 
on v. Stratton, 4 Esp. 218. 

19 Cooley on Torts, 198; Linney v. Maton, 13 Tex. 449, 

20 Eure v. Odom, 2 Hawks, 52. 

21 Wagaman Vv. Byers, 17 Mo. 183. 

22 Wilcox v. Edwards, 5 Blackf. 183, In many States 
however, it is now made actionable by statute to im- 
pute unchastity to a female, while in others (Miss., Ga., 
and Va.), it has been enacted that all words which are 
considered insults, and lead to violence ora breach of 
the peace, are actionable per se. In Tennessee, an ac- 
tion can be maintained for calling one a coward or pol- 
troon; for not fighting a duel, without pleadingspecial 
damage. 

23 Cooley on Torts, 201. 

24 Williams v. Holdbridge, 22 Barb. 398; Watson v. Mc- 
Carthy, 2 Kelly, 57; Taylor v, Perkins, Noy, 117. 

2 Villiers v. Mousely, 2 Wilson, 403. 

26 Joannes v. Burt, 6 Allen, (Mass.) 236. 

27 Carslake v. Mapeldoram, 2 T. R. 474; Bloodworth v. 
Gray, 8 Scott, N. R. 9. 

23 Towns. S. & L. § 180; Hoit on Libel, 218. 

29 Cooley on Torts, 201; Forward v. Adams, 7 Wend. 


3% Towns. S. & L. § 182. 

31 Hunt v. Bell, 1 Bing. 1: March v. Davidson, 9 Paige, 
580; Towns. 8. & L. § 183. But in cases of libel it has 
been held that the illegality of the transaction will not 
be a defense, if fraud ultra the transaction has bgen im- 
puted. Therefore to charge a party, in writing, with 





candidate for office does not make language concern- 
ing him in that character actionable, nor can an action 
of this kind be maintained if the party has ceased to 
exercise his profession, office or employment. To 
falsely charge a judge with an erring judgment,or with 
any impropriety that would not render him liable to 
impeachment, is not actionable without special dam- 
age.34 

6. Words Damaging a Party in his Profession or 
Trade.—The same general principles apply in this class 
of cases as in the preceding. Tobe actionable, the 
charge must be such as is calculated to injure the par- 
ty in the business in which he is engaged.® To im- 
pute to a professional man ignorance or general inca- 
pacity for the practice of his profession is actionable, 
but to charge such ignorance or incapacity ina single 
instance would not be unless it is of sucha gross na- 
ture as to necessarily imply general incapacity for the 
practice of his profession.% No action can be main- 
tained, without special damage, for words conveying a 
general imputation against a medical man, which does 
not necessarily relate to his profession, such as a gen- 
eral imputation of adultery.*7 While merchants will 
be excused for puffing their own wares and making 
extravagant statements, they may not unjustly assail 
the business of their rivals, by falsely charging them 
with bankruptcy, insolvency, etc., or cheating by the 
use of false weights, etc. This general rule applies to 
all persons engaged in any lawful business or oceupa- 
tion, to the laborer or servant, as well as to merchants 
or professional men. 

7. Libel—General Rule for.—As libel is considered a 
graver wrong than slander, an action for libel may be 
maintained without alleging special damage, not only 
in all cases where the same language, if published 
orally, Would be actionable per se, but also na great 
variety of additional cases. As a general rule, all 
publications in writing or in print, imputingto another 
disgraceful, fraudulent or dishonest conduct, or which 
are injurious to the private character or credit of 
another, or tend to make a man ridiculous or con- 
temptible in the relations of private life are libellous.® 
Thus it has been held actionable per se to charge one, 
in writing, with being a liar,‘ or hypocrite,” or with 
having the itch,® orto insinuate that a person has 
“been insane,” # or to charge a person with unchasti- 
ty,® or even with poverty when couched in such lan- 
guage as to expose him to ridicule.“ 


having cheated at dice,is actionable, although gam- 
bling and playing at dice may be illegal, See Addison 
on Torts, § 1089, citing Greenville v. Chapman, 5 Q. B. 
744. 

® Oram v. Franklin, 5 Blackf. 42. 

38 Addison on Torts, § 1122. 

4 Towns. 8. & L. § 196. 

3% Cooley on Torts, 202; Dowley v. Roberts, 3 Bing. N. 
C. 835. 

% Secor v. Harris, 18 Barb. 425; Sumner v. 
Conn. 257; Towns. 8. & L. § 194. 

37 Addison on Torts, § 1122; Ayre v. Craven,2 Ad. & 
G. 2. 

38 Rathburn v. Emigh, 6 Wend. 407; Phillips v. Hoeffer, 
1 Penn. St. 62; Boynton v. Remington, 3 Allen (Mass.) 
397. 

39 Cooley on Torts, 202. 

40 Williams v. Carnes, 4 Humph. (Tenn.) 9; White v. 
Delavan, 17 Wend. [N. Y.) 49; Dexter v. Spear, 4 Mass. 
(U. S.) 113; Steele v. Southwick, 9 Johns, 214; 8. Cc. Am. 
Leading Cases, Vol. 1, p. 126, 2nd. Ed. 

41 Brooks v. Bemiss, 8 Johns. 455. 

#2 Thorley v. Kerry, 4 Taunt. 355. 

# Villiers v. Mousely, 2 Wils. 403. 

44 Morgan v. Lingen, 8 L. T.1 N. 8S. 800. 

# Bodwell v. Osgood, 3 Pick. 379. 

4 Moffat v. Caldwell, 5 Sup.Ct. Rep. (N. Y.) 256. 
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8. Defenses—Privileged Communications.—In addi- 
tion to the fact that the truth of an injurious communi- 
cation may be relied on as a defense in civil actions, if 
specially pleaded, there is a great variety of cases,where 
the occasion on which the communications were made 
rebut the presumption of malice which the statements 
would otherwise imply and furnish a qualified defense 
by imposing on the plaintiff the burden of proving 
malice in fact to sustain his action.47 As a general 
rule it may be said that where a communication is 
made in good faith in the performance of some public 
or private duty, whether legal, moral or social, or in 
the conduct of one’s own affairs where his interest is 
concerned, it is privileged.6 Thus the communica- 
tions of jurors in the jury room, in regard to the sub- 

*ject matter of the cause under consideration are ab- 
solutely privileged.49 The same rule applies to wit- 
nesses giving testimony in judicia] proceedings, and 
to attorneys presenting a case to the jury, except that 
a party may not use language whichis impertinent, ir- 
relevant or immaterial to the cause at issue, especially 
if he attempts to avail himself of the use of such lan- 
guage to gratify his private malice. A legislator in- 
curs no liability for what he says, either at the regular 
session, or while sitting on a committee. So the Pres- 
ident of the United States and Governors of States are 
exempt from responsibility for official utterances; and 
the communications of judges and judicial officers, 
while acting within the scope of their judicial duties 
are absolutely privileged.5! Pleadings filed by parties 
in judicial proceedings fall within the same rule, so 
long as they do not wander from what is material to 
the case and provided the court has jurisdiction of the 
subject-matter.52 Anything written or said by a mas- 
ter in giving the character of a servant who has been 
in his employ, if done with honesty of purpose and 
under circumstances that call for it are privileged. A 
father incurs no liability for statements made to 
his daughter concerning the character of one sue- 
ing for her hand in marriage, and he may not only 
state what he knows, but what he suspicions, unless 
made with evil intent,54 and in the same manner confi- 
dential communications between one and his lawyer or 
physician, are privileged.® 

9. Liberty of the Press.—While in general no privi- 
lege is accorded the press in the publication of news, 
except that in cases where false items appear without 
any negligence on the part of the publisher in the se- 
lection of his agent, and without his personal knowl- 
edge, he will be exempt from exemplary damages,® it 
is conceded the freedom to discuss in good faith the 
character, habits and qualifications of a candidate for 


# Wright v. Woodgate, 2 Cr. M. & R. 577; Addison on 
Torts, § 1091; Somerville v. Hawkins, 10 C. B. 583. 

48 Addison on Torts, § 1091; Harrison v. Bush5El. & 
Bl. 344. . 

42 Dunham v. Powers, 42 Vt. 1. 

8% Hoar v. Wood, 3 Metc. 193; Cooley on Torts, 213, Jen- 
nings v. Paine, 4 Wis. 358; Lea v. White, 4 Sneed, 111; 
Hastings v. Lusk, 22 Wend. 410. 

51 Coffin v. Coffin, 4 Mass. 1; Perkins v. Mitchell, 31 
Barb. 461; Towns. 8. & L., § 227; Scott v. Stansfield, L. R. 
3 Exch. 220; Cooley on Torts, 214. 

52 Hartstock v. Reddick, 6 Black. 255; Millan v Burn- 
side, 1 Brev. S. C. 295; Burnham v. Roberts, 70 III. 19. 

533 Toogood v. Spyring,1C. M.&R. 181; Elam v. Bad- 
ger, 23 Ills. 498; Dale v. Harris, 109 Mass. 195; Addison on 
Terts, § 1303. 

54 Todd v. Hawkins,8C. & P. 888; s. c.,2M. &R. 21; 
Cooley on Torts, 216. 

55 Cooley on Torts, 216. 

% Daily Post Co. v. McArthur, 16 Mich. 447; Gibson v. 
Cincinnati Enquirer, 5 Cent. L. J. 380; Cooley on Torts, 
219. ; 





office,*’ to give full reports of judicial trials provided 
they are not ex parte, and not indecent or blasphem- 
ous, and in all cases to discuss matters of general 
public interest.9 


57 Gathercole v. Miall, 15M. & W. 319; Aldrich v. Print- 
ing Co.,9 Minn. 133; Lewis v. Few, 5 Johns. 1. In refer- 
ence to candidates for office it may be said that their 
character may be canvassed, but not calumniated. 
Seely v. Blair, Wright, 358, 363. 

58 Saunders v. Baxter, 6 Heisk, (Tenn.) 369; Storey v. 
Wallace, 60 IL. 51. 

59 Kinyon v. Palmer, 18 Iowa, 377; Cooley on Torts, 220; 
Delegal v. Highley, 5 Scott, 1544; Henwood v. Harrison, 
411. J.C. P. 205. 





VALIDITY AND INTERPRETATION OF 
COURT RULES. 





GANS, ADMR. V. DABERGOTT.* 





New Jersey Prerogative Court, 1885. 

RuLEs OF Court. [Validity.] Rule requiring 
Notice of Application for Letters of Administration.— 
The ninth section of the act concerning executors pro- 
vides for the issuing of letters of administration where, 
among other cases, the decedent leaves relations en- 
titled thereto, but they do not apply therefor within 
fifty days after his death, and the act contains no pro- 
vision as to giving notice of such application. A rule 
of the orphans court requires that, in such case, the 
applicant shall produce the renunciation and request 
of the person entitled, that letters be issued according 
to the application, or that the applicant produce proof 
that ten days’ notice thereof has been given tothe next 
of kin.— Held, that letters of administration granted to 
the appellant, as creditor of the intestate, fifty-seven 
days after his death, without proof of notice to the 
respondent, his widow, or the production of her re- 
nunciation and request, were invalid. 


Appeal from decree of Essex orphans court. 

Mr. J. W. Field, for appellant; Mr. A. W. Ro- 
singer, for respondent. 

The ORDINARY. 

Paul Dabergott, who was a resident and inhab- 
itant of the city of Orange, in Essex county, died 
at sea, September Ist, 1884, leaving a widow, the 
respondent, in Orange, where he carried on his 
business. He died intestate. His widow did not 
take out, nor apply for letters of administration 
upon his estate within fifty days from his death. 
On the 28th of October, 1884, fifty-seven days af- 
ter Mr. Dabergott’s death, Isaac Gans, of Orange, 
claiming to be a creditor of the estate, made ap- 
plication for and obtained letters of administra- 
tion. The widow had not then applied for let- 
ters, nor had she renounced her claim to adminis- 
tration. Nor did she request that Mr. Gans. 
should be appointed. By his petition, Mr. Gans 
stated that the widow resided in Orange. No no- 
tice was given to her of the application, nor had 
she any knowledge of it. The letters were grant- 


ed on the same day on which the petition was 


*s. @, 40 N. J. Eq. 184 (Adv. Sheets.) 
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filed. On the 15th of November, 1854, the widow 
appealed to the orphans court of the county, from 
the order of the surrogate granting the letters. 
Mr. Gaus, having been duly cited, and the appeal 
heard, that court reversed the order of the surro- 
gate, and revoked the appointment of Mr. Gans, 
and granted letters to Mrs. Dabergott. From 
that order Mr. Gans appealed to this court. The 
letters to Mr. Gans were issued in disregard of the 
provisions of the rule of the orphans courts on the 
subject. The first rule provides that where the 
application for letters of ad ninistration is by a 
person other than the next of kin or person first 
entitled, or by one of several equally entitled, the 
applicant shall produce to the surrogate the re- 
nunciation and request of the persuns entitled to 
letters, that letters be issued according to the ap- 
plication, or proof that at least ten days’ notice 
has been given to the next of kin or parties by 
law entitled to the administration, if any, of the 
application, and that the renunciation and re- 
quest, if any, shall be recorded in a book to be 
kept for the purpose. The appellant’s counsel in- 
sists that the ninth section of the ‘tact concern- 
ing executors, and the administration of intes- 
tate’s estates’? (Rev. 397), provides for the issu- 
ing, without notice, of letters of administration 
upon the estate of any intestate dying within this 
State to any fit applicant where the decedent 
leaves no relations entitled to administration, or 
where he leaves any, and they do not apply for 
letters within fifty days after his death. It is true 
the act is silent 6n the subject of notice, but the 
rule applies, and makes notification to, or renun- 
ciation and request by those first entitled to let- 
ters, a prerequisite to the grant of letters to any 
other person. The order appealed from will be 
affirmed, with costs, to be paid by the appellant. 


Nore.—A court cannot, by the adoption of a rule, 
deprive a party of a constitutional right, as atrial by 
jury, Hinchly v. Machine, 3 Gr. 476; butarule pre- 
scribing the mode of drawing the jury, is valid, State 
v. Boatwright, 10 Rich. 407. 

A rule providing that when proceedings for a road 
have failed, another application for such road shall 


, hot be acted on for a year, is valid, Towamencin Road 


10 Pa. St. 195; and, a rule that petitions for roads shal 
only be presented at a regular term of the court, and 
not at an adjourned session, Road in Little Britain, 27 
Pa, St. 69; and, a rule that in certain cases the defend- 
ant shall mark on the margin of his plea, “‘by statute,” 
Bartholomew v. Carter, 3 Mann. & Gr. 125; and, a rule 
requiring appeals to be taken in six months where a 
statute prescribed nine months, Meloy v. Squires, 42 
Md. 378; and, a rule that a plea in abatement, if con- 
sisting of matter of fact not apparent on the face of the 
record, must be verified, Fogg v. Fogg, 31 Me. 302; 
and, arule in chancery that no deposition shall be 
read unless it is filed with the clerk on or before the 
Saturday previous to the sitting of the court, Maults- 
by v. Carty, 11 Humph. 361; and, a rule limiting the 
right of witnesses, subpeenaed and attending court in 
several cases at the same time, to fees for mileage and 
attendance in one case only, Meff v. Dubuque R. R. 
Co., 34 Iowr, 430; and, a rule that bail must justify 
either in the county where the defendant was arre 





ed, or where the action is pending, or where the bail 
reside—the statute providing that the bail must justi- 
fy before a county judge, Bonnell v. Esterly, 380 Wis. 
549; and, a rule requiring a bill of exceptions in a 
criminal case to be presented and settled within ten 
days after the verdict, Haines v. Com., 99 Pa. St. 410. 


A rule cannot authorize the illegal admission of evi- 
dence, Kennedy vy. Meredith, 3 Bibb, 465; nor restrict 
the time within which a party may obtain the instruc- 
tion of the court to the jury before they retire, Bell v. 
North, 4 Litt. 133; nor provide that the court would 
consider all questions decided by the court on the trial 
as reserved, without a formal exception taken at the 
time, Kennedy v. Cunningham, 2 Mete. (Ky.) 538; nor 
allow a defendant ina divorce suit more than thirty 
days to answer, where a statute prescribes thirty days 
as the limit, Fagebank vy. Fagebank, 9 Minn. 72; see 
Meloy v. Squires, 42 Md. 378; nor provide that an at- 
torney of reeord cannot take an affidavit of service of, 
a summons, where a notary, by statute, may take 
such affidavit, andthe attorney of record was also 
a notary, Young v. Young, 18 Minn. 90; nor provide 
that every material amendment shall be cause fora 
continuance, where the statute provides that it may be- 
cause, Colhoun y. Crawford, 50 Mo. 458; see Adams 
Express Co. v. Trego, 35 Md. 47; Hayward v. Ramsey, 
74 Ill. 372; nor require that a motion to dismiss an ap- 
peal should be made at the first term, where the ap- 
peal-bond was void, Pickett v. Pickett, 1 How. (Miss.) 
267; nor require that a motion in arrest of judgment 
must be made the day after the verdict is rendered, 
where the statute provided that a motion for a new 
trial must first be made, and, if denied, then a motion 
in arrest, and the defendant moved for a new trial af- 
ter the verdict, which motion was not overruled until 
the following day, Wilkinson y. Daniel, Wright, 368; 
nor require that an application for a new trial must be 
made on the first Saturday after the trial of the cause, 
Pawley v. McGimpsey, 7 Yerg. 502; nor require a de- 
fendant to pay the plaintiff $20, for the privilege of an- 
swering after his demurrer had been overruled, Peo- 
ple v. McClellan, 31 Cal. 101; nor require a bill of ex- 
ceptions to be prepared and signed before a motion for 
a new trial would be heard, Emery v. Emery, 54 Iowa, 
106; nor provide that, unless the party’s request to 
have the judge’s charge reduced to writing be made at 
or before the beginning of the trial, it shali be deemed 
to have been waived, Patterson v. Ball, 19 Wis. 243; 
nor be inconsistent with a plaintiff’s statutory right to 
locate the venue of his action, Smith v. Danzi, 64 
How. Pr. 320; nor provide that a plaintiff may enter 
a judgment for want of an appearance, although he 
has not, as required by statute, filed his declaration 
prior to the return-day of the writ, Vanormer v. Ford, 
98 Pa. St. 177; nor permit an action ex contractu to be 
brought to trial out of its order on the docket, on the 
affidavit of the plaintiff, his attorney or agent, of a be- 
lief that the defense is made for delay, and notice to 
the defendant or his attorney, unless it be made to 
appear satisfactorily that the defense is made in good 
faith, Fisher v. Nat. Bank of Commerce, 73 Ll. 34; nor 
strike out a pleading without notice to the party, Rice 
y. Ehele, 55 N. Y. 518; nor alter a statute which gives 
the plaintiff in an action pending the right to examine 
the adverse party on oath before service of the com- 
plaint, Glenney v. Stedwell, 64 N. Y. 120; nor require 
a case for an appeal to be served within ten days after 
written notice of the decision or ruling, where the 
statute allows ten days after the entry of the judgment 
and notice thereof,” “or within such time as may be 
prescribed by the rules of the court,” French v. Pow- 
ers, 30 N. Y. 146. 

It has been held that a courts construction of its own 
rules may be reviewed on appeal, Magill’s Appeal, 59 
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Pa. St. 480; Rathbone v. Rathbone, 5 Pick. 89; Baker 
v. Blood, 128 Mass. 545; Wall v. Wall, 2 Harr. & Gill, 
79; Abercrombie v. Riddle, 3 Md. Ch. 320; Maultsby v. 
Carty, 11 Humph. 361; but see Hughes v. Jackson, 12 
Md. 450; Adams Express Co. v. Trego, 35 Md. 47; 
Gannon Vv. Fritz, 79 Pa. St. 303. 

JOHN H. STEWART. 
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1. APPELLATE PROCEDURE. [Conduct of Trials.] 
—Opening and Closing Argument.—The Supreme 
Court of the United States cannot review the 
weight of the evidence, and can look into it only to 
see whether there was error in not directing a ver- 
dict for the plaintiff on the question of variance, 
or because there was no evidence to sustain the 
verdict. Lancaster v. Collins, Sup. Ct. U. &., 
Nov. 2, 1885; 6 Sup. Ct. Repr., 33. 


2. APPELLATE PROCEDURE—[Death of Party.]— 
On Death of One, Appellant Appeal May Proceed 
on Behalf of the Others.—Onan appeal from a fi- 
nal decree for an injunction and damages in a suit 
for infringement of a patent by a partnership, 
when one of the partners has died the survivors 
may, after notice to his legal representatives to ap- 
pear, and their failure to so appear, move that the 
action abate as to the deceased, and proceed at 
their suit as survivors. [In giving the opinion of 
the court Waite, C. J., said: “The judiciary act of 
1789, (1 St. 90, c. 20, § 31.) provided that ‘if there 
be two or more plaintiffs or defendants, and one or 
more of them shall die, if the cause of action shall 
survive to the surviving plaintiff or plaintiffs, or 
against the surviving defendant or defendants, the 
writ or action shall not be thereby abated, but such 
death being suggested upon the record, the action 
shall proceed at the suit of the surviving plaintiff 
or plaintiffs against the surviving defendant or de- 
fendants.’ This was re-enacted in the Revised 
Statutes as section 956, and is substantially a copy 
of the act of 8and 9 Wm. ITI., c. 11, § 7, which it 
was held in Clarke v. Rippon, 1 Barn. & Ald., 587, 
was applicable to writs of error. Lord Ellenbor- 
ough, in giving that judgment, said: ‘The proceed- 
ing is an action whichis commenced by a writ, and 
the cause of action is the damage sustained by the 
parties from the error in the previous judgment, 
and this damage equally attaches on the survivor 
in this as in any otheraction.’ This court gavethe 
same effect to our statute in McKinney v. Carroll, 
12 Pet., 66. Appeals to this court from the circuit 
and district courts are ‘subject to the same rules, 
regulations, and restrictions as are or may be pre- 
scribed by law in cases of writs of error.’ Rey. 
St. § 1012. The cause of action in this appeal, that 
is to say, ‘the damage sustained by the parties in 
the previous decree,’ attaches to the surviving ap- 
pellants. All the defendants were enjoined from 
infringing the patented machine, and all were 
made liable for the payment of the damages which 
the patentee had sustained by their joint act as 
partners. Clearly, therefore, the case is within the 
statute, and may be proceeded with accordingly. 





The cause of action is one that survives to the sur- 
viving appellants. Undoubtedly cases may arise 
in which the presence of the representatives of a 
deceased appellant will will be required for the 
due prosecution of an appeal, notwithstanding the 
survivorship of others. If that should be so, the 
court can, with propriety, direct that the appeal be 
dismissed, unless it be properly revived within a 
limited time. The house of lords made such an 
order ingBlake v. Bugle, a note of which is found 
in Maqueen’s Pr. H. L. 244. Here, however, there 
is no need of a revivor that substantial justice 
may be done. The decree below was against all 
the defendants jointly, upon a joint cause of action. 
It affected all alike, and the interest of the deced- 
ent is in no way separate or distinct from the oth- 
ers. If the representatives of a deceased appel- 
lant voluntarily come in and ask to be made par- 
ties, they may be admitted. Such a course was 
adopted by the house of lords in Thorpe v. Mat- 
tingley, 1 Phil. 200. In the present case the‘repre- 
sentatives of the decedent, although notified, do 
not appear. It is proper, therefore, that the ap- 
peal should proceed under the statute at the suit 
of the survivors, and an entry to that effect may 
be made.”] Moses v. Wooster, Sup. Ct. U. S. Nov. 
2, 1885; 6 Sup. Ct. Repr., 38. 


3. APPELLATE PROCEDURE—Error Without Preju- 
dice no Ground of Reversal.—No judgment should 
be reversed in a court of error when it is clear 
that the error could not have prejudiced, and did 
not prejudice, the rights of the party against whom 
the ruling was made. [The court cite; Deery v. 
Cray, 5 Wall. 795, 803; Gregg v. Moss, 14 Wall, 
564, 569; Lucas vy. Brooks, 18 Wall, 436, 454; Allis 
v. Insurance Co., 97 U. 8. 144, 145; Cannon v. 
Pratt, 99 U. S. 619, 623; Mining To. v. Taylor, 100 
U. S. 37, 42; Hornbuckle v. Stafford, 111 U. S. 389, 
394; S. C. 4 Sup. Ct. Rep. 515.] Lancaster v. Col- 
lins, Sup. Ct. U. S., Nov. 2, 1885; 6 Sup. Ct. Rep;. 
33. 


4, CARRIERS OF GOops—[Live Stock—Damage— 
Notice of Claim.|—Condition in Contract that 
Notice of Claim Must be (Given Before Property 
Removed From Carrier’s Custody—In any agree- 
ment between a railway company, and a shipper 
for, the transportation of horses over the railway, 
there was a stipulation which provided that, as a 
condition precedent to his right to recover dama- 
ges for any loss or injury to the horses while in 
transit, the shipper would give notice in writing of 
his claim therefor to some officer of the said rail- 
Way company, or itsnearest station agent, before 
the horses were removed from the place of destin- 
ation, or from the place of delivery to the shipper, 
and before such horses were mingled with other 
stock. Held, that the agreement is reasonable, and 
when fairly made, is binding upon the parties 
thereto. Goggin y. Kansas Pac. Ry. Co., 12 Kan. 
412. [Inthe opinion of the court, delivered by 
Johnston, J., it is said; ‘‘The stipulation requiring 
notice of any claim for damages to be given cannot 
be regarded as an attempt to exonerate the com- 
pany from negligence, or from the negligence or 
misfeasance of any of its servants. The company 
concede that such an agreement would be ineff- 
ectual for that purpose. It is to be regarded rather 
as a regulation for the protection of the company 
from fraud and imposition in the adjustment and 
payment of claims for damages by giying the com- 
pany a reasonable opportunity to ascertain the 
the nature of the damage and its cause. After the 
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property has been taken from their possession and 
mingled with other property of a like kind, the 
difficulty of inquiring into the circumstances and 
character of the injury would be very greatly in- 
creased. That such a provision does not contra- 

*vene public policy, and that it is just and reason- 
able, has been expressly adjudicated py this court. 
In Goggin v. Kan. Pac. Ry. Co., 12 Kan. 416, a 
limitation substantially like the one in question 
was under consideration, and the circumstances of 
that case were muchjlike those of the present one. 
It was there, as here, urged,jin support of the rea- 
sonableness and justice of the regulation, that the 
defendant was, at the time of the alleged injury, 
engaged in transporting great numbers of cattle 
and horses over its line of road, and which were 
being shipped to different points thereon, and that 
it would have been impossible for it to have dis- 
tinguished one car-load from another, unless its 
attention was called immediateiy thereto, and that 
the object of the notice and demand mentioned in 
the contract was to relieve it from any false or fic- 
titious claim, and to give it an opportunity to have 
an inspection of the stock before they were re- 
moved or mingled with others, and the company 
could thus have an opportunity to ascertain and 
allow the actual damages suffered. These reasons 
are said to be cogent; and the agreement is there 
held to be reasonable, just, and valid. {The decis- 
ion in that case governs the one at bar, and the 
view which we have taken of the validity of this 
limitation accords with the decisions of other 
courts, among which the following may be cited: 
Rice v. Kan. Pac. Ry. Co., 63 Mo. 314; Oxley v. 
St. L., K. C. & N. Ry., 65 Mo. 629; Express Co. 
v. Caldwell, 21 Wall. 264; Dawson y. St. K. C. 
& N. Ry. Co., 76 Mo. 514; Texas Cent. Ry. v. Mor- 
ris, 16 Amer. & Eng. R. R. Cas. 259, and cases there 
cited.”] | Sprague v. Mo. Pac. Ry. Co., 8. C. Kan., 
Novy. 7, 1885, 8 Pac. Repr., 465. 

5. CRIMINAL PROCEDURE. [Plea.] Trial Without 
Plea of Not Guilty.—Where a defendant is put on 
trial without plea to the indictment having been 
entered, it is a mere technical error or irregularity 
which does not affect any of the substantial rights 
of the defendant, and affords no ground for rever- 
sal. [In the opinion of the court Reed, J., said: 
“The indictment was returned on thetwenty-third 
day of August, 1883. Afterwards, during the same 
term of court,, defendant appeared and waived 
arraignment, and further time was given him 
within which to plead,and the cause was continued. 
At the next term defendant was put upon his trial: 
It does not appear from the record that he ever 
pleaded to the indictment. The cause was tried, 
however, in every respect as thoug a plea of not 
guilty had been entered. It fis now insisted that 
the court erred in placing defendant on trial with- 
out a plea to the indictment having been entered. 
The case, in this respect, is like State v. Greene, 
23 N. W. Rep. 154, in which we held that the error 
in putting the accused on trial without a plea hav- 
ing been entered, was a mere technical error or ir- 
regularity, which did not affect the substantial 
rights of the parties, and afforded no ground for 
reversing the judgment. We are satisfied of the 
correctness of our holding in that case, and, under 
the rule there laid down, we cannot disturb the 
judgment in the present case on this ground.’’] 
State v. Hayes, 8. C. Iowa, Sept. 25, 1885; 24 N. 
W. Repr., 575. 


6. Divorce. [Foreign—Alimony.]|—Alimony out o7 
Property Subsequently Inherited. — Where a 





7. GARNISHMENT. 


divorce has been granted ina foreign State toa 
husband, and he subsequently inherits property in 
the State where his divorced wife lives, she will 
not be entitled to alimony in such estate. [In giv- 
ing the opinion of the court Seevers, J., said: 
“Counsel for appellee insist that notwithstanding 
the Nebraska divorce is valid, yet that the plaintiff 
may be awarded alimony in this State out of pro- 
perty found here. Conceding this to be true and 
applicable in a certain class of cases, we feel sure 
the rule cannot apply to the case at bar. 
The divorce was granted, as has been said, in May, 
1880. In November, 1881, the defendant’s father 
died in this State, possessed of certain property, 
which the defendant inherited. Now, whileit may 
be that the plaintiff might be entitled to alimony if 
the defendant had owned property in this State at 
the time the divorce was procured in Nebraska, 
she cannot be so entitled because he has subse- 
quently acquired property. The plaintiff, if en- 
titled to alimony, was so entitled at the time the 
divorce was granted. The relation of husband 
and wife then ceased, and neither party is entitled 
to any share of or interest in property which may 
be subsequently acquired.”] Van Orsdal v. Van 
Orsdal, 8. C. lowa, Sept. 25, 1885; 24 N. W. Repr. 
579. 


[Amendment — Misnomer.] — 
Amendment Prejudicial to Third Parties not 
granted.—Where a person is sued by ‘a wrong 
name no amendment should be permitted the 
effect of which would be to destroy or diminish 
the rights of third parties who are interested in the 
result of the issue, when such rights have been ac- 
quired bona fide, without notice. [In giving the 
opinion of the court Sherwood, J., said: ‘*The 
rights of the plaintiff and intervening claimant 
alone are before us for review. The cause was 
tried by the circuit judge without a jury, who 
made the following finding of facts, viz.: ‘That on 
the fourth day of February, 1884, in Madison, In- 
diana, the said intervening claimant purchased 
from the said principal defendant the said debt or 
ciaim against the said garnishee defendant, and at 
the time of the said purchase the said intervening 


“claimant had no knowledge of the proceedings 


in this cause, and paid full value for the same in 
good faith, and the same was duly assigned to said 
intervening claimant, though the said principal de- 
fendant was, prior to that date, fully informed of 
the existence of such proceedings, and knew that 
the same were designed to reach said indebted- 
ness.’ If the intervening claimant, Graham, had 
examined the records in Wayne county circuit 
court at the time he, made his purchase of the 
claim against Jonathan C. Davis, he would have 
found no lien thereon in favor of the plaintiff, or 
any other person, so far as appears by the record 
in this case, unless it shall be held that John is the 
same as Jonathan, and when used in legal proceed- 
ings means the same person, and this I do not un- 
derstand to be the law. Kennedy v. Merriam, 70 
Ill. 228; Garrison v. People, 21 Ill. 535; Curtis v. 
Marrs, 29 Ill. 508; 1 Chit. Pl. 246. The general doc- 
trine is that no amendment should be permitted 
the effect of which would be to destroy or diminish 
the rights of third parties who are interested in 
the result of the issue, when such rights have been 
acquired bona Jide, without notice by record or 
otherwise. Herm. Ex’ns, 56; Davidson v. Cowan, 
1 Dev. Law, 304; Bank v. Williamson, Ired. Law. 
147; Williams v. Sharpe, 70 N.C. 582; Foster v. 
Woodfire, 65 N. C. 29; Ohio L. & T. Co. v. Urbana 
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Ins. Co., 13 Ohio, 220; Putman v. Hall, 3 Pick. 
445; Denny v. Ward, 3 Pick. 199; Peck v. Sill, 3 
Conn. 157. Our statute of amendments was in- 
tended to protect and preserve rights, notto lessen 
or destroy them. The intervenor took his interest 
after the service of the writ of garnishment, and 
prior to the amendment of the declaration, and 
other proceedings in the casc. The amendment 
could not affect his interest under the assignment 
of the claim, whatever might be the effect upon 
the other parties.”] Moore v. Graham, S.C. Mich., 
Sept. 29, 1885; 24 N. W. Repr. 670. 


MALICIOUS PROSECUTION.— When Right of Ac- 
tion Accrues.—In a case of malicious prosecution, 
the right of action accrues whenever the criminal 
prosecution is disposed of in such a manner that it 
eannot be revived, and the prosecutor, if he pro- 
ceeds further, will be put toa new one. [Casebeer 
v. Drahoble, 13 Neb. 465; s. c. 14 N. W. Rep. 397.] 
Casebeer v. Rice, 8. C. Nebr. Sept. 29, 1885; 24 N. 
W. Repr. 693. 


. MortGaGe. [Trustee’s Sale.] Not Invalid be- 


cause of the Absence of One Trustee.—Undera 
deed of trust, covering land in the District of Col- 
umbia, made bya debtor to two grantees, their 
heirs and assigns, to secure the payment of a pro- 
missory note, by which deed the grantees were 
empowered, on default, to sell the land at public 
auction, “on such terms -and conditions, and at 
such time and place, and after such previous pub- 
lic advertisement,” as they, “their assigns or 
heirs,’* should deem advantageous and proper. 
and to convey the same in fee-simple to the pur- 
chaser, a sale was had by public auction, under a 
notice of sale, signed by both of the trustees, and 
duly published in a newspaper; but at the sale 
only one of the trustees was present. The pro- 
ceedings at the sale were fair; both of the trustees 
united in a deed to the purchaser, and no ground 
appeared for setting the sale aside. Held, that the 
absence from the sale of one of the trustees was 
not a sufficient reason, of itself, for setaing aside 
the sale, as against the former owner of the land. 
[In giving the opinion of the conrt Blatchford; J., 
said: “The principal question discussed at the bar 
was the validity of the sale in the absence of Ful- 
ler. Latta, the other trustee, was present. No 
objection at the time of the saleto the absence of 
Fuller was made on behalf of the plaintiff, al- 
though she actually knew of the time and place of 
sale, and in consequence sent Shailer to Washing- 
ton, and he attended the sale. The question of the 
necessity of the presence of a sole trustee at a sale 
under a deed of trust like the present was-before 
the circuit court of the United States for the Dis- 
trict of Columbia in 1838, in Connolly vy. Belt, 5 
Cranch, C. C. 405, on a bill filed by the grantor in 
the deed of trust to set aside asale underit. It 
was contended that the sale was void because the 
sole trustee was not present, though he was re- 
presented at it by an agent. The objection was 
not made at the sale, but was raised by a bill filed 
by Belt, the ,debtor, against the creditors, and 
Semmes, the trustee, and the purchaser. The 
court was held by Chief Judge Cranch and Assist- 
ant Judge Morsell. The case of Heyer v. Deaves, 
2 Johns. Ch. 154, was cited to it as holding that, 
under a statute of New York which required all 
sales of mortgaged premises under a decree to be 
made by a master, asale was invalid which was 
made by a competent agent of the master in his 
absence. Chief Judge Cranch says, in deliveri 





the opinion of the court: ‘Neither that statute nor 
that case is applicable to the present case, which 
is asale under a common deed of trust. The time, 
place, terms, and conditions were such as were 
deemed by the trustee most for the interest of all 
the partées concerned in the said sale, as appears 
by the answer of the trustee; anda sale made by 
an.agent of the trustee according to the terms and 
conditions, and at the time and place prescribed, 
is a sale by the trustee, there being no law requir- 
ing him to be personally present at the auction. 
No objection having been made by Mr. Belt or his 
friends on account of the absence of Mr. Semmes, 
the trustee, who was represented by Mr. C. Cox as 
his agent at the sale, and their suffering the sale to 
go on, is, I think, a waiver of the objectionif it 
would have been otherwise valid. But the objec- 
tion in itself is of no avail.’ We are not advised of 
any decision since that one in the District of Col- 
umbia holding to the contrary until the one now 
before us. It was made nearly 50 years ago, and 
has probably been followed in some cases as a rule 
of property, which it is; and the fact that in view 
ofitno statute has been passed by congress re- 
quiring the personal presence of a sole trustee, or 
of both trustees, at a sale under a deed of trust, is 
persuasive to show that the absence of a sole trus- 
tee, or of one of two trustees, ought not to be held 
of itself to vitiate a sale. Where there there is a 
statute requiring a thing to be done by a known 
and responsible public officer, it may well be held 
that he must do in person. Butinasale undera 
deed of trust like the present, where private per- 
sons appoint other private persons, their heirs and 
assigns, to make the sale, then if the notice of sale 
is given, and the deed is executed by the sole trus- 
tee or the two trustees, and the sale is fairly con- 
ducted, and no ground otherwise appears for set- 
ting it aside, the mere fact that the sale is not at- 
tended by the sole trustee, or that it is made in the 
absence of one or even both of two trustees, is not 
alone a sufficient ground for holding the sale in- 
valid. The absent trustee or trustees may, after 
the sale is advertized, become ill, or be called toa 
distance not to return for sometime. The credi- 
tor has rights as well as the debtor, and where, in 
the case of two trustees, the sale is conducted as 
in this ‘case, in pursuance of anotice signed by 
both of them, conforming to the deed of trust, and 
previously publicly advertised, and one of them is 
present, and the sale is fairly and properly made, 
and the proceedings under the deed of trust are 
otherwise regular, and both of the trustees after- 
wards execute such a deed as was executed in this 
case, there is no ground of publie policy or pri- 
vate right which requires it to be held that the ab- 
sence of the second trustee vitiates the sale.’’] 
Smith v. Black, Sup. Ct. U. S., Nov. 9, 1885; 6 
Supt. Ct. Repr. 50. 








CORRESPONDENCE. 


TOUTERS AND SHYSTERS IN ST. LOUIS. 
To the Editor of the Central Law Journal: 

The recent publications in your journal in reference 
to touters and shysters must certainly voice the senti- 
ment of all respectable members of our profession. 
But, sir, during the past twelve months there has 
sprung up in this, and, indeed, I am informed, in all 
large cities, an evil, growing, to such enormity as to 
make the indulgence in shyster advertfsements a re- 
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spectable avocation compared therewith. I refer, sir, 
to the solicitation of business in person, by letters and 
telegrams. In our city to-day, there are, to my per- 
sonal knowledge, no less than a dozen firms of attorn- 
eys, some of them held in high esteem by their asso- 
ciates, who make it a business, whenever a mercantile 
firm or corporation fails or becomes embfrassed, to 
immediately telegraph direct to the creditors of the 
unfortunate concern, advising them of the failure or 
embarassment, and, upon false representations, solic- 
iting the charge of any claim they may have against 
the estate; thus increasing litigation and “‘wrecking” 
some of our most reputable establishments. An in- 
adversion upon this class of cattle, who prostitute 
themselves, their reputations and honor in their greed 
for gold, would be ill to the purpose—their consciences 
are to» thick to be phased, and the practice need only 
be mentioned to be despised. AN ATTORNEY. 

St. Louis. 

[The evil is of more than twelve months’ growth. It 
has been growing for years. We have had in St. Louisa 
bar association for the past ten years. During the first 
three years of its existence it succeeded in disbarring 
these unworthy practitioners, and it then flickered out. 
Neither the Supreme Court.nor the St. Louis public 
sustained its efforts. Does “Attorney” belong to it? 
Has he brought any instance of the above facts to the 
attention of its grievance committee? Ep. C. L. J.) 





A DESERVED PROMOTION. 
To the Editor of the Central Law Journal: 


Permit me to thank you for your handsome ‘compli- 
ment in publishing my argument on the powers of as- 
signees, etc., in a recent number of the CENTRAL. You 
are in serious error, however, in attributing to me the 
military rank of general. Possibly, though, as most 
Georgia lawyers are “colonels,’’ your idea was to bre- 
vet me with a rank one grade higher than the average. 
If so, I appreciate your motive. But'we do not confer 
upon our lawyers here any higher rank than colonel, 
unless that of judge may be so considered. In the case 
in which the argument was made our Supreme Court 
decided against the assignee. Very Respectfully, 

C. N. FEATHERSTON, 

Rome, Ga. 


{You have hit the nail in the head, General. We 
promoted you because we believed you were entitled 
to rank a notch higher than the average “colonel” of 
the Georgia bar.—Eb. C. L. J.] 








QUERIES AND ANSWERS.* 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES. 

1. COMPOSITION WITH CREDITORS—SECRET PRE- 
FERENCE.—A., who owes several creditors, offers to 
pay 25 per cent of the claims against him, if all his 
creditors will release him in writing. He applies to 
C., to whom he is individually indebted, and who also 
holds a note for $1,000 executed by the firm of A. and 
B., of which A.isamember. C. declines to execute 
the release, unless A. and B. will both agree that his 
consent shall not operate as a release of the firm debt. 
They make a parol agreement with him to that effect, 
and on the faith of it C. signs the release. Now,ina 
uit py C. against the firm of A, and B., B. pleads th 





release, and C. sets up in his replication the parol 
agreement. Query: Is the replication good? Cite 
authorities. H. A. Buerk. 

[See Bank of Commerce v. Hoeber, 11 Mo. App. 475. 
Ep. C. L. J.] 





2. WHAT Is A TURF Race?—A statute of Arkansas 
provides that ‘‘any person who shall lose any money 
or property at any game or gambling device, or any 
bet or wager whatever, may recover the same by ac- 
tion against the person winning the same.” The 
above provision is coupled with a ninety days limita- 
tion on such action, and with the further provision 
that, “‘Nothing in the two preceding sections shall be 
so construed as to enable any person to recover, back 
any money or property lost on any turf race.” What 
is a turf race? COUNTY LAWYER. 

Jonesboro, Ark. 

[It isa horse race.—Ep. C. L. J.] 





QUERIES ANSWERED. 
Query No. 29.—[21 Cent. L. J. 393.) “Wuyr 
Is A Cow’s Tait LONG, or a Fox’s'§ Tain 
Busuy?’—If an officer is charged with the duty 
of executing a criminal, he can do so only in 
the way directed by the judgment or statute. An ex- 
ecution in any other way (as where the judgment re- 
quires a hanging, and the officer substitutes behead- 
ing), will render the officer guilty of murder. 4 Black. 
Com. I78, 179, 404. In case of the inflicting of the death 
penalty, suppose that ‘“‘the punishment of death, pre- 
scribed by law, must be inflicted by hanging by neck 
until the person is dead.”” And suppose further that 
the sheriff purposely constructs the scaffold with the 
design that the prisoner, when the drop shall be let 
down, shall fall so far that he will break his neck; and 
in pursuance of the design the prisoner’s neck is 
broken, and death resultsfrom the breaking, although 
the superadded hanging would also produce death, 
but not so quickly. Is the officer guilty of murder? 
Suppose the fall had broken the prisoner’s neck and at 
the same time the rope, and the prisoner had been 
permitted to lie on the ground until death took place, 
or that a new rope could oot be procured until death 
took place; would the officer be guiltyof murder? In 
ease an officer is charged with executing a prisoner, 
would it be a violation of his duty to so stupify the 
prisoner by the use of intoxicating liquor or anxsthe- 
tics that he was rendered totally unconscious, and the 
execution was then performed? xX. ¥. &. 


Answer.—It would be an undoubted violation of the 
right of the State and the prisoner to use any means of 
depriving the latter of the full use of his faculties at 
the time of execution. If by force it would be inflict- 
jng an illegal punishment; and if his consent it would 
be as shocking to moral fense, as contrary to tha 
policy which aims to prevent crime by creating thet 
dread of punishment. All writers agree that the 
sheriff is bound toa strict compliance with the man- 
date of the law, and is not at liberty to employ methods 
which may seem to him more humane or judicious. 
(Murfree Sheriffs, § 1170.) Boswell tells us that once 
when Dr. Johnson was unduly pressed, perhaps con- 
cerning the Cock Lane Ghost, he exclaimed, “Sir, I 
will not be questioned with your ‘why is a cow’s tail 
long, or a fox’s tail bushy? ” eee 





Query No. 36.—[21 Cent. L.J.443.] Nore Pay- 
ABLE IN THE ALTERNATIVE TO A. OR B.—A., sells 
real estate belonging to him, and in payment thereof 
takes a note from the vendee payable to A. or B., his 
wife (in the alternative.) A. dies and B. takes the 
note. The administrator of A’s estate claims the note 
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as belonging to A.’s estate, and B. claims it as her 
property and refuses to surrender it. Query. Who 
is legally the owner of the note, A.’s administrator, or 
B., the widow? 8. &T. 


Answer.—I think the administrator of A. has the 
superior title. Ifa gift was intended, which is doubt- 
ful, it remained incomplete and inchoate until delivery 
to B. 2 Schouler Pers. Prop. 70,73. A. did not part 
with the possession or control of the note, which by its 
terms was payable to him as well as B. Payable in 
this form, it was not sufficiently certain and absolute 
to amount to a declaration of trust. Butin this con- 
nection see, Howard vy. Savings Bk., 40 Vt. 597; Blas- 
del v. Locke, 52 N. H. 288; Gardner v. Merritt, 32 Md. 
78; Brabrook v. Barton, etc., 104 Mass. 228. Y. 





Query No. 35. [21 Cent. L. J. 443] LIABILITY OF 
STOCKHOLDERS.—A corporation was organized with 
a capital stock of $50,000, of which $45,000 was paid in 
eash. After the concern had been running about two 
years, the remaining $5,000 of the capital stock was 
issued to the stockholders in proportion to the 
amounts previously held by them. No money was 
paid for the $5,000 stock thus issued, but the real es- 
tate account was increased $5,000, or in other words, 
the $5,000 was watered stock. Shortly after this issue 
of stock the concern made a statement showing a sur- 
plus made up in part of fictitious value placed on the 
real estate. Shortly afterwards the capital stock was 
increased, and the increase sold to outsiders who had 
no knowledge of the issue of the watered stock as 
above stated. The concern never paid a dividend, and 
two years later became wholly insolvent. Are the 
original stockholders liable to the new stockholders on 
the facts stated; and, if so, what is the measure of 
damages? 

Answer.—It is inferred from your query that the 
statement was published solely by the directors. The 
directors are the agents of the corporation, but not of 
the stockholders; hence, without an actual participa- 
tion of the stockholder in the fraud of the directors, 
there will be no liability on his part therefor. Thomp. 
Liab. Stock, §7; Thomp. Liab. of Officers, ete. of 
Corp. 351, 352. Butin respect of the $5,000 turned 
over to the original stockholders for which nothing 
was paid by them, the lawis clear and well settled, 
that each of such stockholders will be liable for the 
amount of stock so received by him. Thomp. Liab. 
Stock. §§ 10, 11; Fisher vy. Seligman, 75 Mo. 13. Re- 
specting the question as to what conditions are essen- 
tial to fix the liability of directors and others in dam- 
ages for fraudulent representations by which the pur- 
chase of stock is induced, and also the measure of 
damages in such case, see Wakeman v. Dalley, 51 N. 
Y. 27; Peek v. Gurney, L. R. 6 H. L. 377. These cases 
are reprinted in full with extended note in Thomp. 
Liab. of Officers ete. of Corp. 351-413. A. B. 








JETSAM AND FLOTSAM. 





THE STEAD CasE.—In the case of Reg. v. Stead and 
others, the defendant Stead has been sentenced to 
three months’ imprisonment, without hard labor, for 
the double offence of (1) abducting a girl under the 
age of sixteen, and (2) abetting an indecent assault 
upon the same girl. Each offence was punish- 
able (the first under section 55 of 24 & 25 Vict. c. 
100, and the second under § 52 of the same Act) by im- 
prisonment for not more than two years, with hard 
labor. The defendant, therefore, is now undergoing a 
sentence of imprisonment one-eight of the maximum 





term which the court might have legally imposed, the 
sentence being sufficiently substantial to show that a 
good motive is no excuse for crime, {and sufticiently 
merciful to show that a good motive will have proper 
weight in the meting out of punishment. In this 
point, as in the whole conduct of a trial exceptionally 
difficult. Mr. Justice Lopes has displayed judicial 
qualities of the highest kind, which are nowhere more 
valued than in those sensational cases which have been 
so frequent of late. Inasmuch as it cannot be forgot- 
ten that a little knot of dignitaries allowed a state- 
ment published in the Pall Mall Gazette that the ac- 
counts of various outrages previously published in 
that journal were substantially true, we think that the 
public is now entitled to know how far that statement 
was founded upon evidence which has now been shown 
to be substantially false.— Solicit or’s Journal. 


Dr1ary ;NOTES FOR ’86.—Monday.—The past year 
was one of progress, but it 'might have been better; 
yes, there was a suit nearly lost for lack of a little 
clearer evidence. We will see that it does not happen 
again in 1886. Tuesduy.—A juror mentioned it—and 
of all men to learn practice of a jurymen is one of the 
best and safest. We will keep a sharper eye on abso- 
lute clearness of evidence as that which seemed clear 
to our client was vague to the jury.(a) It 
is not an easy task to convince twelve men 
on the wrong side of any case. Wednesday— 
The brother that interrupted an argument and got a 
stinging reply will remember it, and pay it back some 
day; even we will not forget it; an injury resented 
leaves a sting to heal slowly; it may take years in cur- 
ing, while the satisfaction lasted but a moment. It will 
be better to omit that practice in 1886. Thursday— 
The young man with a “genius for blundering”’ as one 
termed it—weill, what if he had? he was young and 
impulsive; it would have been nicer not to have no- 
ticed it; the poor fellow will carry that sentence to the 
court of memory and hold it like an appeal case in 
chancery, and secretly decide it against us often. Noth- 
ing of that sort shall happen in ’86; the year must be 
run with less friction. Friday.—A half dozen clients 
called at busy hours and went away early. They stated 
their cases very plausibly, for their side, and omitted 
all mention of their adversaries position. By ignoring 
this evidence we were taken by surprise and nearly 
lost the contest. We will study the other side this 
year. The other side is the one that is not so easy to 
win over. Saturday.—What is this law business any- 
way but an endless quarrel for somebody? The more 
some quarrel the more they like it. The best way to 
hush up a personal contest gracefully is to make the 
angry ones pay for it at the time, to fix fees at the ear- 
liest beginning. They like lawyers best then; we will 
try itso in ’86 as an experiment. Sunday.(b)—The 
best rule for the year ina nut-shellis this: select cases 
with an eye to certainty; prepare them with a view to 
clearness; end them at a point of the least loss to cli- 
ent, and the most margin to counsel, always believing 
that a certain fifty is better than a doubtful hundred. 
while the gain of money by the loss of friendship is a 
poor investment.—J. W. DONOVAN. 


(a) And no honest lawyer will undertake such a 
task.—ED. C. L. J. ’ 

(6) You had better do a little praying on Sunday 
to clear away the sins of Tuesday and Saturday.—ED. 
Cc. L. J. 
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